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BROKERS AND DEALERS FEES UNDER SECURITIES 
AND EXCHANGE COMMISSION 


WEDNESDAY, APRIL 30, 1952 


House or REPRESENTATIVES, 
SEC SuscoMMi?vee or THE COMMITTEE ON INTERSTATE AND 
Foreign Cox: merce, Washington, D.C. 

The subcommittee met at 2 p. m., pursuant to call, in Room 1302 
New House Office Building, Hon. Louis B. Heller (Chairman) pre- 
siding. 

Mr. Hexier. The subcommittee will please be in order. 

We are meeting this afternoon for a hearing on H. R. 6846, a bill 
to amend title V of the Independent Offices Appropriation Act, 1952, 
with respect to the authority of the Securities and Exchange Com. 
mission to prescribe certain fees and charges. 

This bill was introduced by Mr. Busbey on February 28, 1952, and 
was referred to this subcommittee by direction of the entire Com- 
mittee on Interstate and Foreign Commerce. 

A copy of the bill, and the report thereon from the Securities and 
Exchange Commission will be inserted in the record at this point. 

(H. R. 6846 and report are as follows :) 

[H. R. 6846, 82d Cong., 2d sess. ] 

A BILL To amend title V of the Independent Offices Appropriation Act, 1952, with respect 
to the authority of the Securities and Exchange Commission to prescribe certain fees and 
changes. 

Be it enacted by the Senate and House of Representative of the United States 
of America in Congress assembled, That title V of the Independent Offices Ap- 
propriation Act, 1952 (relating to fees and charges which may be imposed by 
Federal agencies), is hereby amended, effective as of August 31, 1951, by strik- 
ing out the period at the end thereof and inserting a colon and the following: 
“And provided further, That nothing contained in this title shall authorize 
the Securities and Exchange Commission to prescribe any registration, filing, 
or other fee or charge with respect to brokers or dealers subject to the Securities 
Exchange Act of 1934, as amended.” 


SECURITIES AND EXCHANGE COMMISSION, 
Washington, D. C., March 11, 1952. 
Re: H. R. 6846. 
The Honorable Rosert Crosser, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Room 1334, House Office Building, 
Washington, D. C. 

Dear Mr. Crosser: On March 3, 1952, you submitted H. R. 6846 to us for 
such comment as we may desire to make thereon. This bill would add a proviso 
to title V of the Independent Offices Appropriation Act, 1952, to the effect that 
nothing therein should authorize this Commission to prescribe any registration, 
filing, or other fee or charge with respect to brokers or dealers subject to the 
Securities Exchange Act of 1934, as amended. 
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Title V presently provides : 

It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, cer- 
tificate, registration, or similar thing of value or utility performed, furnished, 
provided, granted, prepared, or issued by any Federal agency (including 
wholly owned Government corporations as defined in the Government Cor- 
poration Control Act of 1945) to or for any person (including groups, asso- 
ciations, organizations, partnerships, corporations, or businesses), except 
those engaged in the transaction of official business of the Government, 
shall be self-sustaining to the full extent possible, and the head of each 
Federal agency is authorized by regulation (which, in the case of agencies 
in the executive branch, shall be as uniform as practicable and subject to 
such policies as the President may prescribe) to prescribe therefor such fee, 
charge, or price, if any, as he shall determine, in case none exists, or rede- 
termine, in case of an existing one, to be fair and equitable taking into 
consideration direct and indirect cost to the Government, value to the 
recipient, public policy or interest served, and other pertinent facts, and 
any amount so determined or redetermined shall be collected and paid into 
the Treasury as miscellaneous receipts: Provided, That nothing contained 
in this title shall repeal or modify existing statutes prohibiting the collec- 
tion, fixing the amount, or directing the disposition of any fee, charge or 
price: Provided further, That nothing contained in this title shall repeal or 
modify existing statutes prescribing bases for calculation of any fee, charge 
or price, but this proviso shall not restrict the redeterminatien or recalcula- 
tion in accordance with the prescribed bases of the amount of any such fee, 
charge or price. 

In accordance with that title, on January 31, 1952, the Commission issued for 
comment proposed rules which would adopt fees for various persons registered 
with it, including a fee payable by brokers and dealers. A copy of the notice of 
the proposal to adopt fees and charges is enclosed herein, together with a notice 
to our mailing lists of February 6, 1952, extending the date for comment from 
February 20, 1952, to March 10, 1952, a notice to our mailing lists of February 18, 
1952, setting forth estimated receipts from the proposed rules, and a notice of 
March 6, 1952, advising that a public hearing will be held thereon. 

The Commission has previously advised Congress that the general question 
whether a particular governmental function should be supported out of the 
Government's general funds or by special fees and assessments is fundamentally 
a question of general fiscal policy, on which it does not desire to advocate any 
position. The proposed schedule of fees, however, sets forth the Commission's 
tentative view of what would be fair under the standards contained in title V. 
These proposals were sent out for comment and the numerous comments received 
must be analyzed before the Commission can reach any final determination. 

We are aware that objection has arisen from brokers and dealers who claim 
that any additional fee will place an unfair burden on the securities industry in 
view of existing fees and taxes relating to that industry. The proposed bill, 
which would meet this objection, is thus related to over-all fiscal policy upon 
which we do not undertake to comment. 

Since we are not commenting on the bill we have not ascertained from the 
Bureau of the Budget whether it is in accord with the program of the President. 

Sincerely yours, 

DonaLtp C. Cook, Chairman. 


Mr. Hetier. A copy of the Commission’s Notice of Proposal to 
Adopt and Amend Rules With Respect to Fees and Charges by the 
Commission, released on January 31, 1952, and its notice of February 
18, 1952, showing estimates of the sums which will be received if the 
proposed fees are imposed, will be made part of the record at this 
point. 


[Release of Thursday, January 31, 1952] 


SECURITIES AND BExCHANGE COMMISSION 


Washington, D. C. 
Securities Act or 1933 
Release No. 3433 
Securities ExCHANGE ACT oF 1934 
Release No. 4669 
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HoLpIng COMPANY Act OF 1935 
Release No. 11020 

Trust INDENTURE AcT oF 1939 
Release No. 59 

INVESTMENT COMPANY Act oF 1940 
Release No. 1702 

INVESTMENT ADVISERS AcT OF 1940 
Release No. 60 


NOTICE OF PROPOSAL To Apopr AND AMEND RULES WirnH Respecr to Frees ANp 
CHARGES BY THE COMMISSION 


Notice is hereby given that the Securities and Exchange Commission proposes 
to adopt new rules and to amend existing rules with respect to fees and charges 
by the Commission, all as set forth below, to implement the provisions of title 
V of the Independent Offices Appropriation Act, 1952. That act authorizes 
Federal agencies to prescribe fees and charges and states in part: 

“It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency * * * to or for any 
person (including groups, associations, organizations, partnerships, corporations, 
or businesses), except those engaged in the transaction of official business of the 
Government, shall be self-sustaining to the full extent possible. * * *” 

The only charges presently made in connection with Commission functions, 
other than charges for copies of documents, have been; (1) The registration 
fee specified in section 6 (b) of the Securities Act of 1933; (2) the annual regis- 
tration fee for national securities exchanges specified in section 51 of the Se- 
curities Exchange Act of 1934; and (3) the filing fee specified in section 307 (b) 
of the Trust Indenture Act of 1939 for trust indentures relating to securities not 
required to be registered under the Securities Act of 1933. 

The proposed rules, with certain qualifications noted therein, would impose 
the following new fees and charges: 

(1) Letters of notification and other exemptive filings under section 3 (b) 
of the Securities Act—$25 per offering. 

(2) Qualification of trust indentures covering securities required to be regis- 
tered under the Securities Act—$100 per indenture. 

(3) Annual registration fee payable by investment companies—ranging from 
a minimum of $30 for companies having gross assets of $300,000 or less to a maxi- 
mum of $2,500 for companies having gross assets in excess of $200,000,000, 

(4) Annual registration fee payable by brokers and dealers—$50 plus $10 for 
each officer, partner, employee, etc., engaged in selling securities or supervising 
such activity. 

(5) Annual registration fee payable by investment advisers—$50. 

(6) Annual registration fee payable by publie utility holding companies—one 
two-hundredths of 1 percent of the assets of the system with a maximum of 
$25,000 and a minimum of $500. 

(7) Annual fee for certain conditionally exempt public utility holding com- 
panies—one two-hundredths of 1 percent of the system assets with a maximum 
of S500, 

In addition, the proposed rules would increase the present fee for photo- 
duplications of 7 to 10 cents per page to a minimum of 15 cents per page, and a 
charge of $1 would be made for each certification. 

It is proposed that no registration fee provided by these rules shall be payable 
hy any registrant whose registration ceases to be effective prior to the effective 
date of the proposed rules or amendments, which is presently contemplated to 
be March 31, 1952. 

All interested persons may submit data, views, and comments in writing to the 
Securities and Exchange Commission at its main office, 425 Second Street, NW., 
Washington 25, D. C., on or before February 20, 1952. 


PROPOSED FEES FOR EXEMPTIVE FILINGS UNDER SECTION 3 (RB) OF THE SECURITIES 
AcT 


The following amendments to the rules and regulations under the Securities 
Act of 1933 are proposed pursuant to title V of the Independent Offices Appro- 
priation Act, 1952, and sections 3 (b) and 19 (a) of the Securities Act of 1983: 

(1) Rule 222 would be amended by adding thereto a new paragraph (a) read- 
ing as follows: 
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“(d) At the time of filing the letter of notification a filing fee of $25 shall be 
paid. Such fee shall be paid in cash, or by United States postal money order 
or certified check payable to the Securities and Exchange Commission, omitting 
the name or title of any official of the Commission ” 

(2) Rule 240 would be amended by adding after paragraph (f) thereof a new 
paragraph reading as follows: 

“At the time of filing the prospectus, a filing fee of $25 shall be paid. Such 
fee shall be paid in cash, or by United States postal money order or certified 
check payable to the Securities and Exchange Commission, omitting the name or 
title of any official of the Commission.” 

(3) Rule 320 would be amended by adding after paragraph (a) thereof a new 
paragraph reading as follows: 

“At the time of filing of the offering sheet a filing fee of $25 shall be paid. Such 
fee shall be be paid in cash, or by United States postal money order or certified 
check payable to the Securities and Exchange Commision, omitting the name or 
title of any official of the Commission.” 

(4) Rule 3870 would be amended by adding after paragraph (a) thereof a new 
paragraph reading as follows: 

“At the time of filing of the prospectus, a filing fee of $25 shall be paid. Such 
fee shall be paid in cash, or by United States postal money order or certified 
check payable to the Securities and Exchange Commission, omitting the name or 
title of any official of the Commission.” 


Proposep Fer For Trust INDENTURES QUALIFIED UNDER SECTION 305 


The following rule is preposed to be added to the rules and regulations under 
the Trust Indenture Act of 1939, pursuant to title V of the Independent Offices 
Appropriation Act, 1952, and sections 305 and 319 (a) of the Trust Indenture 
Act of 1939: 

“Rule T-5A—4. Qualification Fees. 

“At the time of filing a registration statement in connection with the qualifica- 
tion of an indenture pursuant to section 305 of the act, the registrant shall pay a 
filing fee of $100 with respect to each indenture to be qualified. Such fee shall 
be paid in cash or by United States postal money order or certified check 
payable to the Securities and Exchange Commission, omitting the name or title 
of any official of the Commission.” 


Proposep FEES For REGISTERED INVESTMENT COMPANIES 


The following rule is proposed to be added to the rules and regulations under 
the Investment Company Act of 1940, pursuant to title V of the Independent 
Offices Appropriation Act, 1952, and sections 8 and 38 (a) of the Investment 
Company Act of 1940. 

Rule N-8A-2. Registration Fees. 

“(a) Each investment company which is registered under the act shall pay 
to the Commission an annual registration fee except for the calendar year in 
which it files its notification of registration. This fee shall be computed upon 
the basis of the value of the company’s total assets as of the close of business on 
December 31 of the preceding year in accordance with the following schedule: 


Value of total assets: Fee 
og ee ee er ae a TO Ee $30 
More than $300,000 but net more than $1,000,000____ a 100 
More than $1,000,000 but not more than $2,000,000__ in lpadbety iaphaaiecgsy 200 
More than $2,000,000 but not more than $5,000,000___ etait .t 5oo 
More than $5,000,000 but not more than $10,000,000_ ~~ __- es 
More than $10,000,000 but not more than $25,000,000. _ ; 1, 250 
More than $25,000,000 but not more than $50,000,000__..---. = ss, HOW 
More than $50,000,000 but not more than $100,000,000___ Si .. 1,760 
More than $100,000,000 but not more than $200,000,000 . 2,000 
More than $200,000,000.............._--. : ; a 


“(b) Registration fees for each calendar year shall be paid not later than June 
1. All fees shall be paid in cash or by money order or check payable to the 
Securities and Exchange Commission, omitting the nume or title of any official 
of the Commission. The payment shall be accompanied by a statement showing 
the value of the total assets used as a basis for computing the fee. 








hd 


Heese aN 


Foe, 


Silacitsine hate vom aes bao 














MP Rae 


atlas ee aeestixe 


BROKERS’ AND DEALERS’ FEES 3) 


“(e) If the registration fee of any company is not paid on or before the date 
specified in paragraph (b), the Commission may order the registration of such 
company suspended or terminated for that reason.” 


Proposep Frees For ReGIsTeRED BroKER-DEALERS 


The following rule is proposed to be added to the rules and regulations under 
the Securities Exchange Act of 1934, pursuant to title V of the Independent 
Offices Appropriation Act, 1952, and sections 15 (b) and 23 (a) of the Securities 
Exchange Act of 1934: 

“Rule X-15B-7?. Registration and filing fees for brokers and dealers 

“(a) Each broker or dealer registered with this Commission shall pay a regis- 
tration fee for each calendar year or part thereof during which such broker or 
dealer is registered. The amount of such fee shall be as follows: 

“(1) For the calendar year 1952, the sum of $50; and, except as otherwise 
provided herein, for each calendar year thereafter the sum of $50 plus $10 for 
each person (including partners, officers, directors, and employees, and per- 
sons occupying a status similar to that of a partner or officer) who at any 
time during the preceding year engaged on behalf of registrant in the sale and 
purchase of securities, in the supervision of such activity, or in the manage- 
ment of the business or registrant. 

“(2) No registration fee shall be due or payable (i) by any broker or 
dealer in the calendar year in which he becomes the successor of a registered 
broker or dealer who has paid all fees due hereunder or (ii) by any person who 
acquired registration pursuant to the provisions of rule X-15B-5. For the 
purpose of this rule the term “successor” means a person who acquires sub- 
stantially all of the assets and personnel of a broker or dealer and continues 
his business. 

“(b) The registration fee for the calendar year 1952 shall be paid on or before 
June 1, 1952; the registration fee for each calendar year thereafter shall be paid 
on or before March 31, of such year. If the registration fee has not been paid by 
these dates the registration shall thereupon terminate, unless proceedings to re- 
voke the registration or to impose terms and conditions upon withdrawal of the 
registration are pending. 

“(c) Applications for registration as a broker or dealer, except successor 
applications under paragraph (a) (2) above, shall not be accepted for filing 
unless the application is accompanied by a filing fee of $50 which, if registration 
becomes effective, shall be in lieu of a registration fee for the caiendar year in 
which such registration becomes effective. 

“(d) All payments of fees shall be made to the Commission at Washington, D. 
C., and shall be made in cash or by money order or check payable to the Securi- 
ties and Exchange Commission, without indicating the name or title of any official 
of the Commission.” 


Propvosep Fees For RecisTreEREp INVESTMENT ADVISERS 


The following rule is proposed to be added to the rules and regulations under 
the Investment Advisers Act of 1940, pursuant to title V of the Independent 


Offices Appropriation Act, 1952, and section 205 (¢) and 211 (2) of the Invest- 
ment Advisers Act of 1940: 
“Rule R-203-4. Registraiion and filing fees for tnvestment advisers 

“(a) Each investment adviser registered with this Commission shall pay a 
registration fee of $50 for each calendar year or part thereof during which such 
investment adviser is registered, except that no registration fee shall be due or 
payable by an investment adviser in the calendar year in which he becomes the 
successor of a registered investment advisor who has paid all fees due hereunder. 
For the purpose of this rule the term “successor” means a person who acquires 
substantially all of the assets and personnel of an investment adviser and con- 
tinnes his business. 

“(b) The registration fee due for the calendar year 1952 shall be paid on or 
before June 1, 1952: the registration fee for each calendar year thereafter shall 
be paid on or before March 31, of such year. If the registration fee has not been 
paid by these dates the registration shall thereupon terminate, unless proceedings 
to revoke or suspend the registration or to impose terms and conditions upon 
Withdrawal of the registration are pending. 
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“(e) Applications for registration as an investment adviser, except applica 
tions of successors as defined in paragraph (a) above, shall not be accepted for 
filing unless the application is accompanted by a filing fee of $50 which, if regis 
tration becomes effective, shall be in lieu of a registration fee for the calendar 
year in which such registration becomes effective. 

“(d) All payments of fees shall be made to the Commission at Washington, 
D. C., and shall be made in cash or by money order or check payable to the Securi- 
ties and Exchange Commission, without indicating the name or title of an) 
official of the Commission.” 


PROPOSED FEES FOR REGISTERED PUBLIC UTILITY HOLDING COMPANIES 


The following rule is proposed to be added to the rules and regulations under 
the Public Utility Holding Company Act of 1935, pursuant to title V of the Inde 
pendent Offices Appropriation Act, 1952, and sections 3, 5, 20 (a), and 20 (c) of 
the Public Utility Holding Company Act of 1935: 


Rule U-13. Annual fees of registered holding companies and certain exempt hold 
ing companies 
“(a) ReGiIsTeReD HoLpING COMPANIES.— 


“(1) ANNUAL Frer.—On or before the first day of May in each year, or within 
90 days after becoming a registered holding company, whichever is later, every 
registered holding company shall pay an annual registration fee for that calendar 
year of one two-hundredths of one percent of an amount determined in accord 
ance With subparagraph (2) of this paragraph (a) except that the fee payable by 
any registered holding company shall in no instance be greater than $25,000 or 
less than $500 and the total fees payable by all registered holding companies in a 
single holding company system shall not exceed $25,000. Any holding company 
registering as such on or after October 1 of the calendar year shall be exempt 
from the payment of the fee provided by this paragraph (a) for that calendar 
year. 

“(2) BAsis or THE FEE.— 


“(A) The basis of the fee for each registered holding company shall be the 
aggregate of the assets and other debits, as shown on the corporate balance 
sheets, of the registered holding company and each of its subsidiary com- 
panies, as of the last day of the preceding year, but not including: 

“(I) The assets and other debits of any subsidiary company thereof 
which is itself a registered holding company required to pay a fee, and of 
the subsidiaries thereof; and 

“(IL) The amounts representing investments of the registered holding 
company in its subsidiary companies and the amounts representing in- 
vestments of each such subsidiary company, not excluded by (1) above, 
in any associate company. For the purpose of this computation, invest- 
ments shall include all investment securities and advances, notes receiy- 
able, accounts receivable, interest receivable, and dividends receivable, 
per books, 

“(B) When the outstanding voting securities of a subsidiary company 
are owned by two or more registered holding companies, excluding registered 
holding companies excepted by paragraph (4) herein, the aggregate assets 
and other debits of such company shall be apportioned among such registered 
holding companies, for the purpose of this computation, in the ratio that the 
voting securities owned by each registered holding company subject to this 
rule bears to the total voting securities owned by all such registered holding 
companies subject to this rule. 

“(3) ALLOCATION OF MAxIMuUM Fre.—When the computation of separate fees 
of two or more registered holding companies in a single holding company system 
shall aggregate more than $25,000, each such registered holding company shal! 
pay that percentage of the maximum fee of $25,000 which its separate fee (limited 
to $25,000) bears to the aggregate of the separate fees of all registered holding 
companies in the system. 

*“(4) Excreption.—Any registered holding company which is exempt from all 
of the provisions of the Act other than section 9 (a) (2) shall be excepted from 
the provisions of paragraph (a) of this rule; provided, however, if the exemption 
of any such registered holding company is terminated before October 1 of any 
‘calendar year such company shall pay a registration fee for that calendar year, 
less any fee previously paid as an exempt holding company for the same year. 

“(b) CERTAIN ExeMptT HoL_pDING COMPANIES.— 

















BROKERS’ AND DEALERS’ FEES 7 


“(1) ANNuaL Fre.—On or before the first day of May in each year, or within 
90 days after becoming an exempt holding company, whichever is later, every 
holding company which is exempt from all of the provisions of the Act other than 
section 9 (a) (2) and which, as a condition to its exemption, is required to file 
an annual report or statement with the Commission pursuant to an order under 
section 3 of the Act or under the provisions of rules U-2 (a) or U-9 shall pay an 
annual fee for that calendar year of one two-hundreds of 1 percent of an amount 
determined in accorance with subparagraph (2) of this paragraph (b) except 
that the fee payable by any exempt holding company shall in no instance be 
greater than $500. Any company becoming an exempt holding company on or 
after October 1 of the calendar year or any company which has paid a fee as a 
registered holding company for that calendar year shall be exempt from the pay- 
ment of the fee provided by this paragraph for that calendar year. 

“(2) BASIS oF THE FrE.—The basis of the fee for each exempt holding company 
shall be the aggregate of the assets and other debits, as shown on the corporate 
balance sheets, of the holding company and each of its subsidiary companies, as 
of the last day of the preceding year, but not including the amounts representing 
investments of the holding company in its subsidiary companies and the amounts 
representing investments of each such subsidiary company in any associate com- 
pany. For the purpose of this computation, investments shall include all invest- 
ment securities and advances, notes receivable, accounts receivable, interest re- 
ceivable and dividends receivable, per books. 

“(c) Form oF PAYMENT.—AIl payments of fees shall be made in cash, or by 
money order or check payable to the Securities and Exchange Commission, 
without indicating the name or title of any official of the Commission. The pay- 
ment shall be accompanied by a statement showing the details of the fee com- 
putation. 

“(d) DeFriInirions.—Any definition of a term contained in the Public Utility 
Holding Company Act of 1935 shall be applicable to such term as used in this 
rule.” 

PROPOSED FEES FOR DUPLICATIONS AND CERTIFICATIONS 


The following amendments to the rules of practice of the Commission and to 
the rules and regulations under the Securities Act of 1933 are proposed pursuant 
to title V of the Independent Offices Appropriation Act, 1952, and pursuant to 
sections 6 (d) and 19 (a) of the Securities Act of 1933, 28 (a) and 24 (b) of 
the Securities Exchange Act of 1934 (sections 20 (a) and 22 (a) of the Publie 
Utility Holding Company Act of 1934 (sections 20 (a) and 22 (a) of the Public 
ment Company Act of 1940, and sections 210 (a) and 211 (a) of the Investment 
Advisers Act of 1940: 

Amend rule XIII (j), rules of practice, to read as follows: 

“(j) Matters of public record may be inspected in the Public Reference Room 
at the principal office of the Commission, and such material on file at regional 
offices of the Commission may be inspected at those offices during regular business 
hours. Copies of matters of public record will be sold to any person upon pay- 
ment of 15¢ for each reproduction of an original page not exceeding 844 x 13 
inches, and 15¢ for each additional 814 x 13 inches or fraction thereof. Docu- 
ments will be photocopied at a 25% reduction in size unless otherwise specified. 
A charge of $1.00 in addition to the copying charge will be made for each certifi- 
cate attesting to the authenticity of copies of Commission records.” 

Repeal rule 121 under the Securites Act of 1933 and rule T—7A-38 under the 
Trust Indenture Act of 1939. 


SECURITIES AND ExCHANGE COMMISSION 
Washington, D. C. 
FEBRUARY 18, 1952. 
NOTICE TO THE MAILING LISTS 
Re Proposal to adopt and amend rules with respect to fees and charges by the 
Commission (see Securities Act Release No. 3433, Securities Exchange Act 
release No. 4469, Holding Company Act release No. 11020, Trust Indenture 


Act release No. 59, Investment Company Act reiease No. 1702, and Invest- 
ment Advisers Act releases No. 60. 
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Request has been made, in order to assist persons in the preparation of com- 
ments on the above proposals for estimates of the sums which will be received if 
the proposed fees are imposed. Athough any statement of expected receipts nec- 
essarily can be no more than an approximation, it is estimated that total annual 
receipts from the adoption of the above proposals, when fully effective, would 
be about $1,225,000; this amount would be somewhat less in 1952. Estimates 
of receipts under the specific proposals are as follows: 

(1) Letters of notification and other exemptive filings under section 
8 (b) of the Securities Act_ he GE eh he ill 


. ; $35, 000 
2) Qualification of trust indentures covering securities required to 


be registered under the Securities Act__ eae aiemteaete 9, 000 
(3) Annual registration fee payable by investment companies _. 200, 000 
(4) Annual registration fees payable by broker-dealers os -. 455, 000 
(5) Annual registration fee payable by investment advisers_____- 45, 000 


(6) Annual registration fee payable by public utility holding com- 
panies, including certain conditionally exempt public utility 
holding companies 

(7) Photo-duplications and certific ations (income attributable to 
proposed increase )__-_~ Ree ncemers 1 ale Ci Bal a hee ee Ee 


175, 000 


— 


5, ODO 


These receipts would be in addition to the present fees received by the Com- 
mission which in fiscal vear 1951 totaled $1,082,280, as follows: 
Registration of securities issued___ sais ar eae oe isis aa 
Qualification of trust indentures____-___—- , ~ slic cblsiasck tes 
From registered exchanges__ -- aon 456, S00 
Sale of copies of documents or portions thereof setae biteainnntnnithadia 13, 275 


DOD 
700 


Any fees received under the proposed rules, as well as existing fees, must be 
turned into the general fund of the Treasury and are not available for expendi- 
ture by the Commission. Total fees to be received under the proposed rules 
together with existing fees will be considerably less than the Commission's 
budget. 

Mr. Heiter. Now, I think it would be proper for Mr. Busbey to 
be the first witness and discuss this bill with us. 

I do not know whether vou have a prepared statement, Mr. Busbey. 


STATEMENT OF HON. FRED E. BUSBEY, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS 


Mr. Bussey. Mr. Chairman and gentlemen of the committee, I do 
not have a prepared statement. ° 

Mr. Heuier. Then suppose you proceed with your discussion in such 
manner as you choose. 

I see that Mr. Cook is here. Mr. Cook is Chairman of the Commis- 
sion. I will ask him to come up here. 

You may proceed, Mr. Busbe V. 

Mr. Bussey . My Chairman and members of the committee; I want 
to express my appreciation to the committee for conducting a hearing 
on my bill, H. R. 6846, which I introduced on Fel ruary 28, 1952, 

While I have no prepared statement, it might be well to give you 
a little background of mv thinking and the reasons for H. R. 6546, 

In the early part of February I received letters from two friends 
of mine in Chicago, with whom I have been associated in the broker- 
age business for many years, in regard to the proposed schedule of 
fees set out by the Securities and Exchange ft sa oy Being 
familiar with the business, I took it upon myself to look into the 
matter. 

I might state for the record that I have been in the securities and 
brokerage business in Chicago for more than 30 years, 


nile 

















OMEN OR YD NL 





BROKERS’ AND DEALERS’ FEES 9 


I also wish to state that this bill was not introduced by me at the 
request or suggestion of anyone. As a matter of fact, I had no con- 
tact with any members of the industry until after 1 had introduced 
the bill. 

There are some fundamental things that I would like to diseuss 
and then give way to some of the men who are active in the business 
and represent various associations who will go into detail much more 
than I. 

First of all, I took the matter of title V up with many of the mem- 
bers of the Subcommittee on Appropriations for Independent Offices. 
I gathered from my conversations with them that they certainly did 
not intend to have title V to apply to a situation such as the proposed 
schedule of fees by the Securities and Exchange Commission. 

Mr. Hawi. Will you excuse me for just a minute, Mr. Chairman ? 

Mr. Hever. Mr, Hall. 

Mr. Hatt. Could we have title V read into the record at this time ? 

Mr. Hever. Yes. 

Mr. Haw. I think that would be a good idea, to have Title V put in 
the record at this point. 

Mr. Hetzer. Without objection it will be so ordered. 

(Title V above referred to is as follows :) 


TITLE V—FEES AND CHARGES 


It is the sense of the Congress that any work, service, publication, report, docu- 
ment, benefit, privilege, authority, use, franchise, license, permit certificate, reg- 
istration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency (including wholly owned Gov- 
ernment corporations as detined in the Government Corporation Control Act of 
1945) to or for any person (including groups, associations, organizations, part- 
nerships, corporations, or businesses), except those engaged in the transaction 
of official business of the Government, shall be self-sustaining to the full extent 
possible, and the head of each Federal agency is authorized by regulation (which, 
in the case of agencies in the executive branch, shall be as uniform as practicable 
and subject to such policies as the President may prescribe) to prescribe therefor 
such fee, charge, or price, if any, as he shall determine, in case none exists, or 
redetermine, in case of an existing one, to be fair and equitable taking into con- 
sideration direct and indirect cost to the Government, value to the recipient, public 
policy or interest served, and other pertinent facts, and any amount so determined 
or redetermined shall be collected and paid into the Treasury as miscellaneous 
receipts: Provided, That nothing contained in this tithe shall repeal or modify 
existing statutes prohibiting the collection, fixing the amount, or directing the 
disposition of any fee, charge or price: Provided further, That nothing contained 
in this title shall repeal or modify existing statutes prescribing bases for calcu- 
lation of any fee, charge or price, but this proviso shall not restrict the redetermi- 
nation or recalculation in accordance with the prescribed bases of the amount of 
any such fee, charge or price. 

Mr. Bussey. Mr. Albert Thomas, of Texas, is chairman of that sub- 
committee and I might say that he has the respect and esteem of every 
Member of the House of Representatives for his diligence in not only 
endeavoring to economize in every possible way during these trying 
times when we are making every effort to balance the budget, but 
incidentally in attempting to get just and proper fees. 

I could point out many places where title V could properly be 
applied, especially in reviewing fees that have been charged for 
some years. Just one illustration for instance, the post-office boxes. 
The fees have not been reviewed and have not been increased since 
1906. I think an increase in fees would be very proper. 
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But, in regard to brokers and the investment dealers, I cannot see 
what service the Securities and Exchange Commission renders brokers. 
The truth of the matter is that, at least in my opinion, all that is 
necessary for anyone to become a registered broker with the SEC is 
to fill out his forms and file them with the SEC. If that man has not 
had a criminal record or committed a fraud in selling securities to 
the public in the past, there is no reason why he is not automatically 
registered under the SEC. 

I consider that the SEC’s function is purely a public function and 
the reason of this registration is to bring broker-dealers under the 
law, in order that they may be prosecuted in the event they should 
commit a fraud or be a party to a transaction that was not absolutely 
ethical. 

It is a little different in most cases. For instance, a doctor, dentist, 
chiropodist—many other professions, they have to pass an examina- 
tion and they are given a license. 

The SEC gives no license to investment dealers or brokers and gives 
no examination. 

Title V. to me, is an authorization. It states in the beginning of 
title V. “it is the sense of Congress.” Now, that is certainly not 
an order or a directive for any agency of Government to impose fees. 

I think it behooves the agencies of Government under title V to ex- 
plore the possibilities where they can legitimately make a charge for 
services, 

In numerous letters that the secretary of the SEC has written to 
people over the United States, he has repeatedly. especially in some 
of his early letters, made the statement that the SEC considered title 
V a directive to impose these fees. I cannot concur in that conclu- 
sion. 

I would like to call the committee’s attention to this particular para- 
graph in a letter that Mr. Cook wrote to me on March 6, 1952 





We recognize, of course, that title V provides that any fee to be charged shall 
be “fair and equitable taking into consideration direct and indirect cost to 
the Government, value to the recipient, public policy or interest served, and 
other pertinent facts * * *,” and we have attempted to take these matters 
into consideration in fixing the proposed fee schedules. The “public policy or 
interest served” was, of course, taken into consideration in that the proposed 
schedule is designed to recover only a portion of the cost of regulation. As the 
enclosed notice to our mailing list, dated February 18, 1952, shows, we esti- 
mate that the registration fee payable by brokers and dealers will be approxi- 
mafe'’y $455,000. The direct and indirect cost of the regulation of broker- 
dealers is far in excess of this sum. Our present schedules are merely proposals 
end we are giving careful study to the numerous received comments to see 
that any fees ultimately adopted will be “fair and equitable.” 

I concur in Mr. Cook’s statement that the schedule is designed to 
recover only a portion of the cost of regulation; but I take the atti- 
trde, and the position, that the SEC is a public agency and as far as 
brokers and dealers are concerned, no fees whatever should be charged 
for that policing service. 

What is my foundation for that conclusion? Let us take the Of- 
fice of Price Stabilization, for instance. They have men around the 
country going into stores and various establishments to see if their 
merchandise comes within the limits set by the Price Control Act: 
see that the public is being given the quality that they are supposed 
to get as represented ; to see that the public is being charged a fair 
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price and not overcharged. They do not charge, for instance, the 
grocer a fee to go in and make that inspection for the Office of Price 
Stabilization. To me it seems just as logical to ask the grocer to pay 
a certain charge for that inspection as it is for the investment deal- 
ers and brokers to pay the proposed fees. 

Let us take the Wage and Hour Division of the Department of 
Labor where they have people going into business establishments of 
all kinds all over the country, checking up to see whether or not they 
are paying their employees according to the minimum-wage standard 
that was set by Congress and that the employees are getting their 
due rights under the wage and hours law. 

The Wage and Hours Division does not charge the employer for 
making this inspection. 

And, just one more illustration. There are many. For example, 
the National Labor Relations Board. They have a tremendous crew 
of men who go out all over the country and hold elections for unions 
in plants. I say for unions. It can even be at the request of the em- 
ployer, for that matter: but they do hold these elections. "The unions 
are not charged a fee for the services rendered them. The employer 
is not charged a fee for holding these elections. It is a public service. 

Likewise I contend that the supervision and inspection of invest- 
ment dealers and brokers through the United States is a service for 
the public and there should be no charge for it any more than there 
should be a charge for the illustrations I have just given to the com- 
mittee. 

As a matter of fact, they do not go around and make a periodical 
inspection of the dealers and brokers. I do not have the exact figures, 
but I am positive that a very sizable percentage of the investment 
dealers and brokers of this country have never had an agent of the 
SEC in their offices to make any kind of an inspection. 

So, if they are going to take into consideration what is fair and 
equitable and the service that is rendered, it is very doubtful, in my 
mind, that the SEC could justify a charge for this service. 

At most I think they could do something like the Interstate Com- 
merce Commission, which has, as I understand it, brought its charges 
down to an hourly basis. If someone wants some special service from 
the ICC, they can tell him just how much an hour it will be for that 
service—to have the employee do it for him. The SEC could take 
into consideration the total number of employees who file these regis- 
trations or have anything to do with them at all, then determine 
the number of hours per registration and then see if there is a legiti- 
mate basis for a charge. I am not so sure that there should be, but, 
[ think that is the most we could use as a basis for a charge. 

In verification of my position. I just want to quote briefly from the 
hearings on the independent offices appropriation bill, 1952, which 
I also quoted from during the debates on the floor of the House when 
the appropriations bill was before the Congress. 

Mr. McDonald, former Chairman of the Commission, was being 
interrogated by the gentleman from Illinois, Mr. Yates: 

Mr. Yates. You have about four or five thousand registered broker-dealers; 
is that true? 

Mr. Rrorpan. That is right. 

Mr. Yates. You don’t think any portion of the cost of the regulation would 
be feasible to be charged against these people? 
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Mr. McDonavLp. That could be done by statute, but 1 would say you would 
run into terrific opposition. 

Mr. Yates. What possibilities for obtaining fees are there besides the ones 
you already charge which might compensate in measure for the cost of the 
regulation? 

Mr. McDonaLp. You can’t charge people for prosecuting them, and a great 
part of our work is the prosecution of brokers who have committed violations, 

Mr. Hatz. What is the date of those hearings / 

Mr. Busrey. The date of that hearing is February 28, 1951. 

Mr. Haut. What is that date in relation to the enactment of title 
Vi 

Mr. Bussey. Title V was made a part of the independent offices 
appropriations bill at the time it was reported to the House last year. 
I am a member of the Appropriations Committee, and I have con- 
sistently opposed, and will continue to oppose appropriations bills 
coming to the floor of the House under a rule waiving all points of 
order which include legislation where one cannot make a point of 
order that it is legislation on an appropriation bill. Anytime we get 
legislation put into an appropriation bill, the same as title V was put 
in without the proper consideration by the proper legislative com- 
mittee hearing the testimony and all of the reasons pro and con you 
can expect trouble. 

I think the Subcommittee on Appropriations on Independent Of- 
fices had a very admirable thought in mind in recommending greater 
fees where they legitimately could be charged and paid into the Treas- 
ury of the United States. But they had no hearings on this matter. 
They had no idea as to just how it woul | atfect some forty-od 1 differ- 
ent agencies, some of whom I think could very well come under title V; 
but some of them I do not believe could come under it. I believe the 
SEC is one agency that should not come under title V as proposed in 
regard to dealer-brokers. I do not happen to be a lawyer, but I doubt 
very seriously if the Congress can delegate such a power to an agency 
like the SEC, to impose fees on the dealers and brokers, because there 
are other fees imposed on dealers and brokers, every one of which is 
covered by statute. This is done under the Securities Act of 1935 
and the Securities Act of 1934 as amended, and the Trust Indenture 
Act. The Congress in those instances spelled out exactly what the 
fees would be that could be charged by the SEC. 1 think the proper 
approach to this problem is to have the proper legislative committee 
consider it and if in its judgment fees should be charged, after hear- 
ing testimony from the members of the Commission and the members 
of the industry, then make its recommendations to Congress. We can 
do it in the regular process, as the other fees have been established. 

Going over to the hearings on the independent offices appropria- 
tion bill for 1953, I would like to call your attention to a statement 
by Mr. Cook, pon Chairman of the Securities and Exchange Commis- 
sion, on page 297, 

Mr. Yates, the gentleman from Illinois, is again interrogating Mr. 
Cook. 

Mr. YATEs. As I remember Chairman McDonald's testimony last year, are not 
those policed pretty much by the private concerns ? 

Mr. Cook. No. I would say this, that the private organization. the NASD 
(National Association of Security Dealers). and indeed the New York Stock 
Exchange, also, polices their own tuember.. lach does a substantial amount of 
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policing work. But Congress has designated the SEC to do the policing for the 
public, and there is a great deal of difference between attempting self-regulation 
on the part of an association and the kind of regulation which Congress might 
determine as appropriate in the public interest. 

Again I think that verifies exactly what I said in regard to the 
OPS, the Wage and Hour Division, and the National Labor Relations 
Board. It is a service for the public and not for the brokers, and 1 
think if the proposed fee by the SEC on the investment dealers and 
brokers of this country were to be put into effect, it would be highly 
unfair and unjust. This should be considered in a very calm and de- 
liberate manner and arrived at in the proper legislative manner. 

I have spoken far too long, but I know there are men who have come 
great distances who will take up many of these matters in detail. I 
just wanted to give the committee the benefit of my thinking regard 
ing this bill and the reasons why I personally introduced it. 

Mr. Hatz. Mr. Busbey, have you any idea what the proposed fees 
would bring in in revenue to the Government ¢ 

Mr. Bussey. According to the SEC figures—I believe I am correct 
when I say that, according to their mailing list of February 18, 1952, 
they stated that approximately $455,000 would be received by these 
proposed fees. 

I would like to call the committee’s attention to the fact that the 
fees do not go into the treasury of the SEC, but go into the Treasury 
of the United States, with the general funds. 

I believe it would be highly proper for this committee to explore 
with both industry and the SEC, just how that fee was arrived at, how 
nearly correct it is, and what the factors were that were taken into 
consideration in arriving at the amount. 

Mr. Hay. Did I understand you to say that all of this work of regis- 
tration was done by four employees ¢ 

Mr. Bussey. No; I mentioned no number of employees; I have not 
taken the time to try to ascertain how many people would come under 
this fee. I know a great many would, because it is contemplated to 
charge a $50 fee to the dealers and $10 a head for certain persons, re 
gardless of how many they may have in their organization. I might 
say the sum of $455,000 would be a rather modest sum, in my opinion, 
as to what might come in under this proposed fee, judging from the 
tremendous number of dealers and brokers and employees throughout 
the United States. 

Mr. Hauyi. Thank you. 

Mr. Heiter. Mr. Busbey, did I understand you to say that in talk- 
ing to members of the Appropriations Subcommittee, you received the 
impression that it was not the intention of the subcommittee that 
agencies be permitted to make these charges ? 

Mr. Busrey. No; that is not quite correct. I did not say it was the 
opinion of the subcommittee. I said it was the opinion of the members 
with whom I talked. 

Mr. Hetier. I see. 

Mr. Bussey. And if I may, I would just like to add this: On March 
21, 1952, we had the independent offices appropriations bill before the 
House under the 5-minute rule for amendments, and during the de 
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bate I asked Mr. Thomas, the chairman of the Independent Offices 
Committee this question: 

In view of what he has learned since the Securities and Exchange Commission 
has propsed these fees, does he think that the SEC is still justified in going 
through with its proposal? 

Mr. THowas. Mr. Chairman, I do not want to quibble or to be evasive, but, 
frankly, I have not studied this matter. As a general proposition, as brought out 
in the hearings by our distinguished colleague from Illinois (Mr. Yates) and 
by our distinguished colleague from Illinois (Mr. Busbey) it certainly is not 
reasonable to request a man to pay a fee for being investigated. 

Now, here is his own testimony. He admits that he had not studied 
the matter, and I say this advisedly, very courteously, and in a comph- 
mentary way toward Mr. Thomas. He is to be commended for trying 
to get all of the fees that he can out of services rendered people for 
our Government, to help reduce the tax burden. But in this particular 
instence application of title V to impose fees on broker-dealer was not 
studied by the chairman of the committee. I talked to other members 
of the committee, and they were of the opinion that while title V 
had a proper place in the law, they were quite surprised at this par- 
ticular interpretation. 

One more serious thing and then I will finish, if you will bear with 
me for jst a minute. 

I see before me on the same page of the Congressional Record of 
that day, page 2703, and I am quoting the Record: 

Mr. Busrry. Mr. Chairman, I would like to call the committee’s attention to 
one particular paragraph of the proposed rules to be adopted by the Securities 
and Exchange Commission in their release of January 31, 1952, in which it is 
stated : 

‘If the registration fee of any company is not paid on or before the date 
specified in (%), the Commission may order the registration of such company 
suspended or terminated for that reason.” 

Mr. Chairman, to my knowledge there has never been an agency that 
has usurped the powers of Congress to that extent. Everybody is 
entitled to his day in court and even under the Securities and Exchange 
Act of 1954, the SEC has to serve notice on any investment dealer or 
broker and then prefer charges and have a hearing: but here they 
propose, if a dealer does not get his annual fee in by June 1, he is out 
of business. It is the same as revoking his license. 

Furthermore, the SEC does not give a license to any dealer. There 
is not a soul in the United States who cannot be registered, if he just 
fills ort a simple form, and files that, unless he has a criminal record. 
That is something to which we should give very serious consideration. 
Why. gentlemen of the committee, if a man mails his registration fee 
under the proposal into the SEC a couple of days before June 1 and 
it does not get in there until a few days after June 1, under the regula- 
tion. he would be automatically out of business. I do not think our 
mails are that efficient in this country. As a matter of fact, I mailed 
a letter from my office last Friday afternoon to Senator Dirksen’s 
office and it did not reach there until Tuesday. 

These are very serious things that should be taken into consideration 
when we are talking about putting proposed fees of this kind into 
effect. 

Mr. Hetier. Mr. Busbey, is it your contention that unless an agency 
issues licenses, it cannot charge fees ? 
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Mr. Bussey. Oh, no. There are many agencies that charge fees 
without issuing any licenses. As a matter of fact, there are a lot of 
services.like photostatic copies of records, or microfilms, photostats, 
and various other services rendered to individuals and maybe corpora- 
tions for which a legitimate fee should be charged. 

Mr. Hetzer. In other words, you say that certain agencies perform- 
ing certain duties should be permitted to make charges; is that right ? 

Mr. Bussey. Oh, yes; definitely. For instance, as I mentioned pre- 
viously, the Post Office should be requested or allowed to increase the 
charge for the services rendered in renting boxes. 

I might say further, this whole matter originally grew out of a letter 
from the Ways and Means Committee of the House which is marked 
“Exhibit 2” in a progress report of the Bureau of the Budget, dated 
January 28, and a letter from the Expenditures Committee in the 
Senate, and this problem has been under consideration by the Bureau 
of the Budget. They had sent out very voluminous inquiries which 
necessitated this progress report, I believe, under exhibit 9, where all 
these agencies had to fill out the questionnaire and say what fees they 
are already charging, whether they should be increased, or whether 
they believed they should be permitted to charge fees where they are 
not at the present time charging them. This was all under considera- 
tion by the Bureau of the Budget when the Subcommittee on Appro- 
priations for the independent offices appropriation bill put title V 
into the appropriation bill. 

I think title V was just a little premature. TI feel if it had been let 
alone and permitted to go through the regular processes that had 
already been started there would have been a proper determination of 
what fee should be charged and what fee should not be charged. 
Then the Bureau of the Budget would have come back to the proper 
legislative committee of Congress asking for authoritative legislation 
to put those fees into effect. 

Mr. Hewxer. Since the enactment of title V, Mr. Busbey, do you 
know of any other agencies that have issued regulations in connection 
with fees ? 

Mr. Bussey. Personally I do not. I might say that someone has 
said to me, Why in your bill did you just limit it with respect to the 
authority of the Securities and Exchange Commission ¢ 

The answer to that is very obvious. I happened to be acquainted 
with the securities business and some of the workings of the Securities 
and Exchange Commission, having been a member of this Committee 
on Interstate and Foreign Commerce in the Eightieth Congress, and 
I am not familiar with the other agencies which might come under 
a change in title V. 

Incidentally, in the hearings, Mr. Thomas said that there were 40 
to 50 agencies that were being considered. What he meant by that 
was agencies that are included in the progress report of the Burean 
of the Budget, on this very thing, with all of the other agencies. If 
the committee does not have the progress report, together with the 
questionnaire and the information thereon, I will be glad to supply 
one for the comimttee’s records. 

Mr. Hetier. Was any limitation put on the time when the progress 
report should be submitted to the committee ? 

Mr. Bussey. I do not know of any time limit. 
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I might say, I conferred with the Bureau of the Budget on severa| 
occasions and as late as this morning. They assured me they are 
working on this whole program and trying to push it just as fast as 
their personnel and time will permit. 

Mr. Hauw. Mr. Chairman. 

Mr. Heuier. Mr. Hall. 

Mr. Haz. | understand your testimony, your feeling is this, that 
while an agency should charge or might be permitted to charge for 
services rendered to members of the public, in this particular instance 
vou feel that this fee is charged for policing people in the brokerage 
business and not for services rendered to them. 

Mr. Bussey. Definitely. 

Mr. Harz. That is the distinction you make in your mind? 

Mr. Bussey. Yes, sir. 

Mr. Hatz. That is all. 

Mr. Hevirr. Are there any further questions? Mr. Busbey, we 
thank you for giving us the benefit of your views on this issue. 

Mr. Busey. Mr. Chairman, in view of the fact I did not have time 
to prepare a statement I would like to ask permission to file a state- 
ment with the committee. 

Mr. Hetier. You may do so, 

(The statement follows:) 


STATEMENT oF Hon. FReD FE, Bussey, MEMBER oF CONGRESS, THIRD DISTRICT, 
ILLINOIS 


The bill which 1 introduced on February 28, 1952, H. R. 6846, is intended to 
amend title V of the Independent Offices Appropriation Act of 1952 to make cer 
tain that that statute is not read to authorize the Securities and Exchange Com 
mission to impose certain fees and charges for regulatory and policing activities 

I want to make clear to the committee the reasoning behind the bill. In the 
first place, I do not oppose the charging of fees for special services to special 
beneficiaries. As I understand title V of the Independent Offices Appropriation 
Act of 1952, it is intended that reasonable fees may be charged for special serv 
ices which are of value to particular persons or firms. The report of the Senate 
committee entitled “Fees for Special Services” (S. Rept. No. 2120, 81st Cong., 
2d sess.) makes it very plain that the entire study of the problem of fees has 
been undertaken with the idea that “those who receive the benefit of services 
rendered by the Government especially for them should pay the cost thereof.” 
The House Committee on Appropriations expressed the same idea when it said: 

“The committee is concerned that the Government is not receiving full return 
from many of the services which it renders to special beneficiaries.” (HH. Rept 
384, 83d Cong., Ist sess., 1951, p. 2.) 

The President’s 1948 budget message follows the same idea: 

“While it is not sound public policy to charge for all services of the Federal 
Government on a full-cost basis, and many services should be provided free, the 
Government should receive adequate compensation for certain services primarily 
of direct benefit to limited groups.” (Bureau of the Budget Progress Report on 
the Review of Charges for Services and Products, Jan, 28, 1952, p. 2.) 

What title V does not cover and was not intended to cover is a fee charged for 
general regulation or policing which is not a special service and is of no par 
ticular value to those who are regulated. A special service like furnishing photo- 
static copies of documents or copies of reports to persons requesting them is one 
thing; but to regulate and inspect and police as the OPS does, for example, when 
it checks prices, is entirely different. When the OPS goes into a grocer’s store 
to check prices, it is not doing any service for the grocer. When the Wages and 
Hours Division investigates an employer's wages, it performs no service for the 
employer. Title V clearly does not authorize charging a fee for that kind of 
regulation. I am certain of that from the committee reports and from the re- 
marks made on the floor of the House and from my conversations with mem- 
bers of the Committee on Appropriations. 
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In the light of this background, the fees and charges proposed by the Securi- 
ties and Exchange Commission for registration of brokers and dealers are wholly 
unauthorized. I call the attention of the committee particularly to statements 
of Chairman MeDonald of the Securities and Exchange Commission in response 
to questions from Representative Thomas at the hearings of the Appropriations 
Subcommittee. Chairman McDonald said that he did not think it was feasible 
to charge a fee for inspecting brokers and dealers. (Hearings before the sub- 
committee of the Committee on Appropriations, House of Representatives, S2d 
Cong., Ist sess., pt. 1, p. 730.) Congressman Thomas agreed, and said himself 
on the floor of the House that it is not reasonable to request a man to pay a fee 
for being investigated. (Congressional Record, March 21, 1952, p. 2703.) 

The Commission takes no position either in support of or in opposition to the 
bill. The Chairman of the Commission rightly says that he regards it as the 
Commission's duty to administer the acts of Congress faithfully as the Commis- 
sion understands them. The proposed fees are stated to be in accordance with 
the Commission’s understanding of its authority under title V. But apparently 
the only support which the Commission can find in title V for its proposed fees is 
the unanswered question of Congressman Yates at the hearings of the House 
Committee on Appropriations. The question was directed to Chairman McDonald 
and it was: “Isn't this a service which is necessary from the public viewpoint 
and which is really beneficial as well to the broker-dealers in that it provides a 
means of policing those who are not living up to certain standards?’ I do not 
see how the asking of that one question supports the Commission in its assump- 
tion that title V was intended to authorize fees for regulations. 

I want to emphasize several points with respect to title V as it applies to the 
registration of brokers and dealers. 

First, the Commission does not issue anything to brokers and dealers. The 
registration is automatic unless the applicant has been guilty of certain violations 
of law set out in the basic statute. There never has been any doubt that regis- 
tration is automatic in the ordinary case. 

Second, registration of brokers and dealers is not a special service at all but 
rather a jurisdictional device to subject the broker-dealer to Securities and 
Exchange Commission regulation. It certainly is not of any value to the broker 
or dealer who is registered. 

Third, the Commission leaves no doubt that it has failed to take into account 
the standards set out in title V. The first thing an agency is supposed to consider 
under title V is direct and indirect cost to the Government. That means cost 
of the special service involved and not cost of regulation. The Comraission appar- 
ently thinks that cost to the Government means the cost of running the agency 
and that as long as the proceeds from the fees do not cover all the costs of run- 
ning the agency then the Commission has adequately taken cost into account, 
The Commission admits that it has not broken down the cost of filing registra- 
tions from the cost of examining or inspecting or otherwise regulating brokers 
and dealers. (Even if the cost of inspecting broker-dealers were recoverable, 
there are many broker-dealers who are never inspected by the Commission). 
Without such a breakdown, it is impossible to determine whether the proposed 
fee has any reasonable relation to the cost of the function for which the fee is 
to be charged. 

Title V also requires that the public policy or interest to be served be taken 
into account by the agency. I mention in passing a fact which has been fully 
developed by representatives of the industry, that under the Maloney Act brokers 
und dealers partly regulate themselves through their own association. The pro- 
posed fees will create a great many problems for those men who are devoting so 
much of their time and energy to the self-regulation of the industry. 

I call the committee’s attention to two final points: First, the penalty for 
failing to pay the proposed registration fee by the due date would be to put the 
broker or dealer out of business. No agency should be permitted to do that with- 
out specific authority from Congress. Second, the registration of most brokers 
and dealers has been in force since the middle 1930's, If title V is used to require 
a new annual registration for these brokers and dealers, it would amount to 
revoking the registrations which are already in force. An agency should not 
be permitted to do that without specific authority from Congress. 

These considerations all lead to the conclusion—which is supported by the vari- 
ous studies of the fee problem which are now in progress—that provisions for 
fees, if any, should be incorporated in the basic statutes of each agency after a 
thorough study and consideration by the Congress. The Bureau of the Budget 
has been considering this matter with great care for some time. Its Progress 
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Report of January 28, 1952, indicates that further study is to be made and tha: 
specific recommendations for changes in the basic statutes for each agency should 
be recommended. I think it is important to note that title V was an appropria 
tion bill which could not and did not receive the kind of consideration in com 
mittee or discussion on the floor which changes of this importance should receiv: 
Therefore, I urge the subcommittee to recommend that the Commission and the 
industry consult together and study the fee problem with a view to making 
reommendations to the Interstate and Foreign Commerce Committee of thi. 
House for specific amendments to the basic statutes. 

As it now stands, H. R. 6846 clarifies title V only with respect to brokers and 
dealers. My remarks apply equally to investment companies, public-utilit 
holding companies, and other classes of business subect to the jurisdiction of th: 
Securities and Exchange Commission. Provisions for the charging of fees should 
appear in the basie statutes. I would endorse a broadening of the bill which | 
have introduced to make it clear that the Securities and Exchange Commissio: 
may not impose fees for regulation upon any of the classes of business which it 
regulates, unless authorized to do so by the basic statutes. 

I wish to emphasize again that title V does not and was not intended to author 
ize fees for the regulatory or policing activities of Federal agencies but onl 
for special services of value to particular beneficiaries. 

| hope in the wisdom of the members of this committee they will look favor 
ably upon the suggestions contained herein and take favorable action on my bill! 
H. R. 6846. 

Mr. Hetier. Next we will hear Mr. Cook, Chairman of the Securi 
ties and Exchange Commission. 


STATEMENT OF DONALD C. COOK, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION, WASHINGTON, D. C. 


Commissioner Cook. Mr. Chairman and gentlemen of the com 
mittee, my name is Don: ald C. Cook. Iam Chairman of the Securities 
and Exe change Commission. 

I have been invited here by the chairman of your committee to 
testify in regard to H. R. 6846, ‘known as the Busby pill. 

I have no ‘prepared statement. Iam here to answer the committee's 
questions. 

Mr. Hautie. Mr. Chairman. 

Mr. Hetxier. Mr. Hall. 

Mr. Haut. Mr. Cook, title V was put in the law in 1951; is that 
right ? 

Commissioner Cook. It was. 

Mr. Hauw. Have you appeared before the Appropriations Commit 
tee or the sube ‘ommittee of the Appropriations Committee this year 4 

Commissioner Cook. I have. 

Mr. Hau. Has title V been under discussion during your appear 
ance before the subcommittee. 

Commissioner Coox. It has. 

Mr. Hay. Were you asked any questions as to what action you had 

taken after title V was enacted into law? 

Commissioner Cook. I was. 

Mr. Hatz. Mr. Busbey has said that he has received at least inti 
mation from some members that it was never intended that title V be 
used to charge fees for the particular work of the SEC. Did you get 
any such intimation from any member of the committee when you 
appeared | before them this year? 

Comissioner Cook. I did not. 

Mr. Hatz. I have not seen the public record. Could you tell us, 
in your own words to the best of your recollection just what the dis 
cussion was? 
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Commissioner Cook. I will. First let me say, on numerous occa- 
sions, both orally and in writing, the Commission has taken the posi- 
tion that the question of charging fees is one of broad general fiscal 
policy for the Congress and that the Commission at no time has, or at 
no time (at least so far as I am concerned) will, take any position on 
whether Congress should or should not authorize agencies in the execu- 
tive branch of the Government to charge fees. ; 

Under our system of government, it is for the legislative branch to 
legislate and it is for the executive branch to execute, and I do not stop 
to ask when a statute is passed, whether it was legislation on an appro- 
priation bill, or whether it came to the floor under a closed rule; or 
whether it received adequate consideration by the members of the com- 
mittee before whom it was pending; or indeed whether the members 
who were on the floor at the time it was up for consideration and voted 
for it were familiar with its terms, and all of its ramifications. 

I think, if there could be any usurpation by any agency of the execu- 
tive branch of the Government, that indeed would be usurpation. 
When Congress has passed a statute, regardless of how it came to be 
on the statute books, it is up to the agencies who are charged with 
administering it to administer that statute, fairly, justly, and honestly, 
as Congress has passed it. It is not up to us to say either on the one 
hand that this statute goes too far or on the other that it is unlawful 
delegation of the taxing powers, or that it is unlawful for other rea- 
sons. It is not up to the administrator to make any determination as 
to whether a statute is unconstitutional. It is up to the administrator 
to enforce the statute. 

Nor indeed is it up to the administrator to inquire as to how the 
legislation got on the statute books, except if there be ambiguities in 
the statute, to look to the legislative history of that statute for guid- 
ance as to a proper interpretation of its provisions. 

Now that, I believe, describes the proper role of an administrator, 
and it accurately describes the position which our Commission has 
taken with regard to this provision. 

Mr. Hetter. In other words—— 

Commissioner Cook. We take no position with regard to title V—the 
policy of it. We take no position with regard to Congressman Bus- 
bey’s bill, i. e., with regard to a pro tanto amendment or repeal of title 
V insofar as brokers and dealers are concerned. 

We have in the past, and we will in the future, administer the legis- 
lation which Congress passes, in as fair a way as we can, and we do not 
believe that we should inquire into the motives of the Congressman 
who introduced it or into the manner in which it got on the statute 
books. 

Mr. Hauu. Mr. Chairman, could I ask a question ¢ 

Mr. Hevxer. Mr. Hall. 

Mr. Hatt. Were you asked when you appeared before the Appro- 
priations Committee this year what your agency had done with 
respect to carrying it out? 

Commissioner Coox. Yes. The question of what we had done in 
regard to fees was first raised by Congressman Thomas of Texas, 
chairman of the Appropriations subcommittee passing upon the ap- 
propriations of the Securities and Exchange Commission. 

Mr. Hetirr. When was that, Mr. Cook. 
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Commissioner Cook. That was when I testified before the commit- 
tee with regard to the Commission’s appropriation hearing on Jan- 
uary 16, 1952, and I will read from page 278 of that record. The 
subheading is “Increase in fees and charges.” [Reading :] 

Mr. Tuomas. And, in that regard, it brings to my mind the fact that you 
should be able to increase your 1952 fees and revenues from about $1,087,000 
to approximately $2,000,000. 

Mr. Cook. Yes. 

Mr. THomAsS. Why wait until 1953? The authority was granted to the Bureau 
of the Budget and Federal agencies 5 or 6 months ago. This study has been con- 
ducted by the agencies, we are advised by the Bureau of the Budget, for some 
6 or 7 months. 

Mr. Cook. That matter is before the Commission right now, Mr. Chairman. 

Mr. THomAs. It should be said that those funds are covered into the Treasury 
and that you are not given any credit for them in your annual budget. 

Mr. Cook. That is true, Mr. Chairman. 

Mr. Tuomas. It is about 17 percent of your annual budget, and with this 
increase of 100 percent it will be even larger. 

Mr. Coox. For the information of the committee, I should like to say that, 
while the Commission has not finally determined what fees shall be charged 
and the amount of those fees, I think T can give you a general indication now. 
New fees are proposed for such services as the qualification of trust indentures, 
which is done under the Trust Indenture Act of 1939, the registration of invest- 
ment companies, which is done under the Investment Company Act of 1940, 
exemptions from the registration requirements of the Securities Act of 1933, 
the registration of broker-dealer tirms under the Securities Exchange Act of 
1984, the registration of investment advisers done under title II of the Invest- 
ment Company Act of 1940, and the registration of public-utility holding 
companies. 

Mr. THomas. Good, but when are you going to get all of that done? 

Mr. Cook. Probably, Mr. Chairman, within the next week or 10 days. 

When I appeared before the Senate Committee a few days ago, the 
chairman of the committee, Senator Maybank, had a letter which he 
had received from the senior Senator from Massachusetts, Senator 
Saltonstall, and in that letter Senator Saltonstall indicated that he had 
received a great number of letters from broker-dealers all over the 
country—and that was not surprising, because a very intensive cam- 
paign was carried on for the purpose of getting brokers and dealers 
to write to their Congressmen and Senators—that he had received these 
letters from brokers and dealers throughout the country and that, 
generally speaking, the comments which they had made fell into some 
six categories. Those six categories were listed in this letter, and 
Senator Saltonstall in his letter asked Senator Maybank if he would 
propound those questions to me so that I could answer them on the 
record, presumably, for the purpose of providing information for 
Senator Saltonstall, so that he might properly and accurately advise 
the people who communicated with him in regard to what we had 
done under title V. 

I do not have in mind the six categories; but, if I may, I would like 
to incorporate into this record the testimony from the Senate record 
which includes the statements of Chairman M: avbank introducing this 
letter, Senator Saltonstall’s letter, and my responses in regard to those 
questions, 

Mr. Heiter. Without objection, it may be included. 

(The matter referred to is as follows:) 

Senator MAYBANK. I want to put into the record a letter from Senator Salton- 
stall, dated April 24, 1952. Since he is the ranking Republican on this subecom- 
mittee, he asked me if I would read a part of this letter to you and ask you to 
comment on it, which Iam going to do. I am going to put in the record also title 
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V of the Independent Offices Appropriation Act of 1952 and its legislative history. 
(The material referred to is as follows :) 


UNITED STATES SENATE, 
COMMITTEE ON APPROPRIATIONS, 
April 24, 1952. 
Hon. Burner R. MAYBANK, 
United States Senate, Washington, D.C. 

Deak BuRNeET: I will not be at the independent offices hearing tomorrow when, 
I understand, it is proposed to have the SEC up, as I must keep speaking engage- 
ments in Massachusetts. 

I have received 50 or more Jetters from people in the securities business in 
Massachusetts, protesting the proposed rules concerning fees and charges that 
the SEC has worked out as a result of the wording of title 5 of the Independent 
Offices Appropriation Act of 1952. 

The letters point out that the SEC was set up as a protector of the investing 
public and that the fees which are proposed are unfair and unnecessary charges 
against investment brokers and dealers. The various points which are made in 
the letters, summarized, are as follows: 

1. It represents a direct contravention of the intention of Congress. 

2. The relegation of the taxing power to a governmental agency would be seri- 
ously detrimental to the United States and the position of Congress, 

3. It represents a decided injustice in the annual registration fees on brokers, 
dealers, and their selling employees, which is proposed in it. 

1. It points toward the likelihood of a self-sustaining Commission, with all of 
the dangers inherent therein. 

5. It threatens the setting of a precedent which might easily affect many pro- 
fessions, businesses, and industries. 

6. It weakens the principle of congressional control of the purse as a check upon 
agency ambitions and increased powers. 

I would appreciate it very much if you would be willing to question the Chair 
man of the SEC concerning these proposed charzes as to why they have imposed 
the type of charges they have and why they believe that these charges represent 
service to the broker or dealer who, of course, already has to pay filing charges 
for any proposed issue of securities which the SEC passes upon. 

In case you do not have a copy of the proposed fees, I am enclosing one. 

Iam sorry I cannot be present, but I know you can appreciate the reason why. 

Sincerely yours, 
LEVERETT SALTONSTALL, 
United States Senator. 


Senator MAYBANK. Several Senators have requested information from the 
committee as to title V in order to reply to the dozens of letters they have re- 
ceived on the subject. The following memorandum has been prepared and 
addresed to several Senators. In general, it covers the legislative history on 
the subject, as well as the Bureau of the Budget recommendations as to revising 
fees and charges. 

It will be placed in the record at this point. 

(The information referred to follows :) 

Memorandum for Senator Maybank : 


TITLE V oF INDEPENDENT OFrices APPROPRIATION AcT, 1952 


The records of the Committee on Appropriations of the United States Senate 
disclose the following information relating to title V. 

Title V of the Independent Offices Appropriation Act, 1952, was proposed by 
the House Committee on Appropriations and enacted without amendment as 
follows: 

“It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency (including wholly owned 
Government corporations as defined in the Government Corporation Control Act 
of 1945) to or for any person (including groups, associations, organizations, 
partnerships, corporations, or businesses), except those engaged in the tranaction 
of official business of the Government, shall be self-sustaining to the full extent 
possible, and the head of each Federal agency is authorized by regulation (which, 
in the case of agencies in the executive branch, shall be as uniform as practicable 
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and subject to such policies as the President may prescribe) to prescribe therefor 
such fee, charge, or price, if any, as he shall determine, in case none exists, or 
redetermine, in case of an existing one, to be fair and equitable taking into con- 
sideration direct and indirect cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts, and any amount so 
determined or redetermined shall be collected and paid into the Treasury as 
miscellaneous receipts : Provided, That nothing contained in this title shall repeal 
or modify existing statutes prohibiting the collection, fixing the amount, or direct- 
ing the disposition of any fee, charge, or price: Provided further, That nothing 
contained in this title shall repeal or modify existing statutes prescribing bases 
for calculation of any fee, charge, or price, but this proviso shall not restrict the 
redetermination or recalculation in accordance with the prescribed bases of the 
amount of any such fee, charge, or price.” 

During the hearings held by the House subcommittee, several of the agencies 
were asked about their collection of fees. The questions and answers relating 
to the Securities and Exchange Commission begin on page 725, and those relating 
to the Federal Power Commission begin on page 681. 

In their report on the bill (H. Rept. No. 384), the House committee states 
(pp. 2-8) : 

“The committee is concerned that the Government is not receiving full return 
from many of the services which it renders to special beneficiaries. Many fees 
for such services are specifically fixed by law, and in some cases, it is specifically 
provided that no fees shall be charged. In other cases, however, no fees are 
charged even though the charging of fees is not prohibited; and in still others, 
fees are charged upon the basis of formulas prescribed in law, but the applica- 
tion of the formulas needs to be reexamined to bring the actual charges into line 
with present-day costs and other related considerations. 

“It is understood that other committees of the Congress have interested them- 
selves in this matter and that studies now are under way which may result in 
further legislation to require that adequate consideration be received for such 
services. However, such studies are necessarily time consuming and the required 
legislation may not be enacted for a considerable period. Accordingly, the com- 
mittee has inserted language in the bill (title V, p. 60) which would authorize 
and encourage the charging or increasing of fees to the extent permitted under 
present basic laws, but which would in no way conflict with studies now under 
way to effect changes in such basic laws. 

“It is estimated that in 1952 the Government will receive more than $300,- 
000,000 in fees from sources of the type here under consideration. It seems en- 
tirely possible that many of these fees could be raised, and that fees could be 
charged for other services of similar types in cases where no charge is now made, 
to the extent that the Government might realize upward of $50,000,000 additional 
revenue. 

“The bill would provide authority for Government agencies to make charges 
for these services in cases where no charge is made at present, and to revise 
charges where present charges are too low, except in cases where the charge is 
specifically fixed by law or the law specifically provides that no charge shall be 
made. It is not the committee’s intention in including this provision to disturb 
existing practices with respect to charges for postal services, sales of power, or 
the interest on loans by the Government.” 

During the debate on the bill on the floor of the House on May 38, 1951, Mr. 
Yates, of Illinois, stated : 

“For the first time, our subcommittee went into a new question, the question 
as to whether or not there should be charges and fees made by regulatory agencies 
of the Government for many of the services which they render to those who come 
within their jurisdiction. One of the great problems that faces our country is 
the difficulty of the regulatory commissions to cope with the complexities of our 
growing industrialized society, to deal with the regulatory problems for which 
they were created and with which they are confronted. <A realistic appraisal of 
their function requires increased appropriations, because their problems and 
difficulties grow as our economy grows. As an example I cite the Federal Com- 
munications Commission. The Federal Communications Commission grants 
franchises, licenses, certificates of convenience and necessity, if you will, to all 
broadcasting stations upon application for such licenses, franchises, and certifi- 
cates. The Commission undertakes extensive hearings first in connection with a 
construction permit; secondly on the question as to the allocation of the position 
of a particular broadcaster in the spectrum of megacycles over which the Federal 
Communications Commission has control. That is a pretty difficult job and a 
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complicated job, and entails extensive hearings by the Federal Communications 
Commission. The taxpayers pay every dollar of the charges and of the costs that 
go into that hearing. The companies pay nothing, other than taxes, and I think 
it is only fair that in exchange for the franchise that the Government gives the 
broadcasting company and the protection which the Government affords to such 
broadcasting company to assure its freedom from interference in the operations 
of its broadcasting facilities in the particular point of the spectrum which it 
occupies, that it should pay some of the costs of the hearings. It is perfectly 
proper that the franchised company make a profit, and there has been much 
profit making. Such companies should assume a greater share of the costs, 
because regulation is necessary. I think also that the Government should be 
able to recapture some of the costs that go into the hearings of the other regulatory 
agencies. Such fees are appropriate for many of the hearings which take place 
before the Interstate Commerce Commission. I know that in my home city of 
Chicago the city requires the owner of every building which operates a passenger 
elevator to obtain a license for that elevator, and in order to recoup the costs for 
inspection in such licensing it requires a rather nominal license fee. 

“The Interstate Commerce Commission is required to inspect locomotives of 
railroads, safety appliances, signaling systems, various facilities of that type. 
The Government pays every cent for this operation. In addition to that, much 
of the work of the Interstate Commerce Commission is involved with hearings on 
applications for certificates of convenience and necessity for bus lines and other 
common carriers. The Government assumes the complete cost of such hearings 
in spite of the fact that here again it grants a franchise which is very valuable to 
the company making the application, and in the operation of which franchise it 
is protected from competition. 

“Each of the Commissioners who appeared before us was asked his opinion 
as to whether or not it was feasible to charge for a portion of the operations 
of the agency, and in each event the Commissioner thought that it would be 
practicable. Not only that, one Commissioner expressed the viewpoint that 
such a practice would not only be feasible, but would deter and do away with 
many superfluous applications. Therefore, the subcommittee in its deliberations 
decided to put a new legislative section into the bill which would permit each 
of the agencies to appraise its own operations to see whether or not it would be 
possible to recapture for the Government some of the costs that the Government 
incurs in connection with this regulation through the establishment of a schedule 
of fees.” 

When the bill was before the Senate subcommittee, the title was discussed 
and appreved, and since no amendments were proposed to the title, nothing 
appears in the report of the Senate committee and no statement was made dur- 
ing floor debate. 

A progress report from the Director of the Bureau of the Budget has been 
submitted to the committee dated January 28, 1952, in mimeographed form, 
from which the following are pertinent excerpts: 

“Nearly 2 years ago the Bureau of the Budget initiated a project for the 
examination of charges presently made for Government services and products, 
and of services rendered to special beneficiaries without charge. The purpose 
of the project is to obtain for the Government adequate compensation for such 
services and products where it is appropriate, and to obtain policies that pro- 
vide reasonably equitable treatment for similar services rendered by different 
departments or to different clientele. 

“The Senate Committee on Expenditures in the Executive Departments made 
a brief exploration of the subject in 1950. It expressed the hope that the stndy 
of the Bureau of the Budget which had just then been initiated would be carried 
through to legislative implementation (S. Rept. 2120, Sist Cong., July 24, 
1950). 

“The House Committee on Ways and Means subsequently requested the 
Bureau of the Budget to proceed with its study and to give its reports of the 
results (December 30, 1950). 

“The President voiced his views of the subject in these words in the budget 
message for 1948: 

“While it is not sound public policy to charge for all services of the Federal 
Government on a full-cost basis, and many services should be provided free, the 
Government should receive adequate compensation for certain services primarily 
of direct benefit to limited groups.’ 

“A brief and simple questionnaire became the first step in the over-all review 
of this subject. Under date of May 21, 1951, this questionnaire was sent to 
all executive agencies. * * * 
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--*) 


“In response to the questionnaire, 39 agencies reported 1,772 services ani 


products given or sold to indivduals, groups, ete. * * * Three depart- 


ments (Interior, Commerce, and Treasury) accounted for more than 45 percen: 
of the total number of items. * * * 

“In their responses to the questionnaire, agencies suggested the possibility of 
approximately S5 changes which could be made by administrative action. Sub- 
sequently, in the preparation of the budget for 1953, some additional possibilities 
were developed by the agencies or by Budget Bureau staff. 

“After review by the Bureau of the Budget, the agencies were urged to put 
these suggested changes into effect as soon as possible. The number of such 
chanves determined upon to date, and the additional amount to be received 
therefrom as estimated in the 1953 budget, are as follows: 


Estimated net income 





Number m 
of 
changes Fiseal year Fis#al ye 
1952 19538 
Suggestions for which income estimates are available 
Changes in present charges 34 $8, 070, 413 $22, 496, SA 
New charges t 4, 10 
&, 070, 4138 22, 500, O58 
Svegestions for which no income estimates are presently avail 
able 
Changes in present charges 30 
New charges 2u 
Gs 
Estimated income reflected as follows 
To miscellaneo's receints and s»ecial fund receipts l, 1 455, 90 
To red’ ce ex” endityres of the agency 6, 20, 292, fis 
To trust fund receipts for use by the agency : 662, 500 752, 369 
Total 8, 070, 413 22, 500, 95 


The first evaluation by the agencies and the Bureau of the Budget has als: 
indicated the desirability of making a number of changes in various charges, 
which cannot be accomplished administratively. These include about 45 to 50 
cases Where an inadequate charge is now in effect, and about 30 cases where a 
service is now provided free. The estimated annual net income on a full-year 
basis, if such changes are authorized, is $14.8 million. 

“Legislation to permit the proposed changes and the imposition of the new 
charv‘es is now being drafted by the agencies concerned and the Bureau of the 
Budget. It will be submitted to the Congress as soon as practicable for ifs 
consideration. 

“The Bureal of the Budget intends to pursue the additional steps outlined 
above, within the limits of its resources, in order to make effective in this area the 
policies of the President and the Congress. As additional results are obtained 
the progress will be reported to the interested committees of Congress.” 

Statements to the same effect in the budget message of the President appear at 
pages M-11 and 1160 in connection with miscellaneous receipts. 

The circular notice sent out by the Securities and Exchange Commission 6 
January 31, 1952, requested ail interested persons to stibmit data, views and 
comments by February 26, and a later notice extended the time to March 10. 

Public hearings on the subject were begun by Securities and Exchange Com 
mssion on March 14. A subcommittee of the House Committee on Interstat: 
and Foreign Commerce is also beginning hearings on the subject. 

Congressman Busbey, of Illinois, has introduced H. R. 6846 to amend title V 
by exempting brokers or dealers subject to the 1934 act from such fees and 
charges—see his statement on March 19, 1952 (Congressional Record 2567-2571} 

KveR\Rp H. SMITH, 
Chief Clerk, Committee on Appropriations, United States Senate 


Senator MaYBANK. I would appreciate it if you would comment on all of the 
points he raised there, because I told him [ would ask you to do that. Sinee hi 
had to be absent today, it means a lot to me that you do that. 
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Chairman Cook, Senator Saltonstall has asked a number of specific questions. 
The first point reads: “It represents a direct contravention of the intention of 
Congress.” 

Our position is it represents no such thing at all. All of our lawyers who have 
looked at it believe that what the Commission proposed was authorized by the 
statute and the Congress intended us to proceed under that authorization. 

Senator Corpon. You understand that the contention shown in the Senator’s 
etter, or the contentions, are the contentions made to him and not by him? 

Chairman Cook, The Senator in his letter is summarizing the complaints which 
ne has received. 

Senator MAYBANK. And he wants to have something definite on this record in 
answer. 

Chairman Cook. I know Senator Saltonstall and I know that he would not 
take any position on these matters in advance of having all of the facts. He is 
a very fair man. 

The next point is: “The relegation of the taxing power to a governmental 
igency would be seriously detrimental to the United States and the position of 
‘ongress.” 

I do not quite know what the word “relegation” means, but if the point is that 
Congress is delegating its taxing powers, that is a judicial question which we 
would not pass upon. That is a constitutional question. 

“It represents a decided injustice in the annual registration fees on brokers, 
dealers, and their selling employees, which is proposed in it.” 

Well, I can only answer that by saying that the schedule which was promul- 
sated we believed was a reasonable one and in accordance with the law. 

The fourth complaint which Senator Saltonstall has received is: 

“It points toward the likelihood of a self-sustaining Commission, with all of 
the dangers inherent therein.” 

I would answer that by saying during the period we have promulgated this 
schedule of fees, Which would have brought into the Federal Treasury the sum 
of approximately $1,000,000, the House Appropriations Committee reduced our 
appropriation by $704,000. So I would say that experience in that case would 
provide the answer to that. 

Senator MAYBANK. It goes to the Treasury, not to you. 

Chairman Cook. No. 5— 

“It threatens the setting of a precedent which might easily affect many profes- 
sions, businesses, and industries.” 

That I believe is a matter for Congress to determine. Congress has passed title 
V. It is up to Congress to either enlarge the scope of that kind of activity or 
restrict it. As an administrator charged with carrying out the legislation of 
Congress, I would express no opinion as to whether this would be a precedent for 
inything. If it were a desirable one, that is. It might be entirely undesirable, 

No. 6— 

“It weakens the principle of congressional control of the purse as a check upon 
gency ambitions and increased powers.” 

That has been answered. 

Commissioner Cook. Those are the only two occasions on which I 
nave been requested to testify, outside of today, on this matter. 

Mr. Hatz. Mr. Chairman. 

Mr. Hetier. Mr. Hall. 

Mr. Haru. Mr. Busbey has raised a question and apparently it was 
ilso raised by Mr. Thomas on the floor of the House, in regard to 
whether or not this proposed fee is for policing, rather than for 
-ervices rendered. 

Have you any comment to make on that? 

Commissioner Cook. Well, now, Congressman, I am going to try 
to answer that question in this way 

Mr. Heiter. May F make this suggestion, Mr. Cook, in answering 
that question, would you please bear in mind the statement read by 
Mr. Busbey wherein Commissioner McDonald was interrogated ? 

Commissioner Cook. Yes: I have that in mind: and LI would like to 

nswer in this connection 
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Mr. Heuer. [ would like to get a reconciliation of that. 

Commissioner Coox. By way of preface, let me say this: I am here 
to answer your questions and to be as helpful to you as I possibly can. 
However, I want to reiterate that we are not taking any position wit) 
regard to, either title V or the Busbey bill. I want to say again, we 
believe that that is a matter for Congress and while we want to be 
helpful, I trust that there will be no possibility that any testimon) 
that I give will be construed as indicating that the Commission either 
favors the legislation or the bill or disfavors the legislation or the 
bill. 

Mr. Hetier. This subcommittee fully understands and appreciates 
your position, Mr. Cook. 

Commissioner Coox. Thank you very much, Mr. Chairman. 

Now, I have had, I think, a very fine exchange of letters with 
Congressman Busbey, for whom all of us have the very highest 
regard. We prized his views, particularly because all of us were 
aware of the fact that he was in the business himself in Chicago, and 
that having been in the business he spoke with an experience with 
which one not having been in business could speak. 

In a letter to Congressman Busbey dated March 6, 1952, in answer 
to an earlier letter of his in which he cited, among other things, the 
McDonald testimony which he earlier this afternoon quoted, I stated 
as follows, and I believe this will answer the question : 

Prior to the enactment of title V when the question whether or not fees 
should be imposed for various of the Commission's functions arose, the Com- 
mission took no position. It advised Congress that whether particular Govern- 
ment functions should be supported by special fees and charges is fundamentally 
a question of general fiscal policy for the Congress. As you pointed out, at the 
hearings on our 1952 apropriation, Chairman McDonald stated that “You can’t 
charge people for prosecuting them.” Chairman McDonald may have been 
ampliyfing his earlier statement that there would be “terrific opposition” to 
any fee imposed upon brokers and dealers, and may have been differentiating 
between registration fees and charges for inspections. In any event, Congress- 
man Yates, who was then asking questions, apparently did not agree with 
Chairman McDonald, since he asked, “Why not?” and asked a little later, “Isn't 
this a service which is necessary from the public viewpoint and which is really 
beneficial to the brokers and dealers in that it does provide a means of policing 
those who are not living up to certain standards?” So far as appears from the 
hearings, no member of the subcommittee indicated disagrement with Mr. Yates. 
The subsequent passage of title V would make it appear that Congress intended 
that the philosophy expressed by Mr. Yates was to be followed. 

Mr. Hawt. In other words, your Commission does a policing job, 
does it not 

Commissioner Cook. It does that among many other things, Con- 
gressman. 

Mr. Hatz. And you feel that title V either is a direction or authori- 
zation for you to charge a fee for that policing ? 

Commissioner Cook. I did not so testify. 

Mr. Hatz. Well, I assumed that from what you said. 

Mr. Cook. No, sir: that is what Congressman Busbey testified to, 
as I followed it. 

Mr. Hawi. I do not want to put any words into your mouth. | 
want to get exactly how you feel about it. 

Mr. Cook. Let me clarify it. 

Mr. Hawz. Yes. 
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Mr. Coox. Title V was inserted in this record at the commencement 
of the hearings, but it was not read. I will read the early part of it. 
It reads: 

It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, perpared, or issued by any Federal agency (including wholly owned 
Government corporations as defined in the Government Corporation Control 
Act of 1945) to or for any person (including groups, associations, organizations, 
partnerships, corporations, or businesses), except those engaged in the trans- 
action of official business of the Government, shall be self-sustaining to the 
full extent possible * * *, 

Commissioner Cook. Now, the language which Congressman Bus- 
bey referred to in his testimony, namely, the language, “It is the sense 
of the Congress”—refers to this language—‘“shall be self-sustaining 
to the full extent possible.” 

That clause is followed by the word “and.” 

The statute continues: 

* * * the head of each Federal agency is authorized by regulation (which, in 
the case of agencies in the executive branch, shall be as uniform as practicable 
and subject to such policies as the President may prescribe ) 

And, it thereafter refers to all of the things which previously ap- 
peared. 

* * * to prescribe therefor such fee, charge, or price, if any, as he shall 
determine, in case none exists,” 

and so forth. 

Mr. Haru. Well, to get back to my question—— 

Commissioner Cook (interposing). And I have indicated that in 
my testimony before the Appropriations Committee. I indicated that 
is What we were considering, and the chairman of that committee said 
“Good, but when are you going to get all of that done?” 

Mr. Hatz. Well, I think we are getting away from my question a 
little bit. 

As I understand it, Mr. McDonald said you could not charge for 
prosecuting a man, or words to that effect. You read Mr. Yates’ state- 
ment, and you said that it was an indication that Mr. Yates disagreed 
with Mr. McDonald. My question was this: 

You do do a policing job in the SEC. 

Commissioner Cook. We do, among many other things. 

Mr. Hatx. That is right. 

Are the fees which you propose to charge based upon the police 
work, as well as other services that you render? 

Commissioner Cook. If your question is whether these fees have 
been set up on a basis which would permit us to charge, in the 
language—— 

Mr. Hat. For policing. 

Commissioner Cook. In the language of Chairman McDonald, “for 
prosecuting,” then the answer is “No.” 

Mr. Haru. How about for policing? 

Commissioner Cook. We try to take into consideration all those 
things which are set forth in this statute and those things are as 
follows—— 
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Mr. Haw. I have read that too, Mr. Cook; but I think it a very, 
very simple question, and I frankly do not want to put any words into 
your mouth, but you do police work ? 

Commissioner Cook. We do. 

Mr. Haut. Do the proposed fees which you intend to charge cover 
that policing work ¢ 

Commissioner Cook. How do you define policing; what activity 
do you have in mind when you do 

Mr. Hau. I do not know. Iam not an expert. But you tell me you 
do policing work. 

Commissioner Cook, We do. 

Mr. Haut. Are you including that in these fees ? 

Commissioner Cook. All kinds of work are taken into consideration. 

Mr. Hatz. Yes. In other words, I do not want to press it too far, 
but in your proposed fees, is there a charge for the policing work? 

Commissioner Cook. Well, as I have tried to tell you—and I don’t 
want to seem to be evasive or not to be able to give you an answer— 
the answer to your question depends upon which of our policing 
functions you have in mind and how, in your mind, you would classify 
certain functions; whether they are investigator y or whether they 
are policing functions; whether they were functions which are di- 
rectly connected with registration; whether they are functions which 
flow inexorably from a company’s having registered, or just which 
category of functions you have in mind. 

Mr. Hau. For the purpose of getting an answer, I will take your 
definition of policing and then ask you, under your own definition, 
do you charge for that service in those proposed fees ¢ 

Commissioner Coox. Well, I would answer it this way: The amount 
of fees which the proposed schedule would produce do not cover 
the costs incurred by the Commission in connection with its activities 
concerning the field of brokers and dealers, not by far. 

Since that is true, there is much of the work which the Commis- 
sion does under the Securities and Exchange Act of 1934, including 
the “policing functions” for which it would charge no fees and for 
which the Federal Government would receive no compensation under 
the statute. 

Mr. Hau. And under your proposed fees in that instance, at least, 
there would not be any charge for policing ? 

Commissioner Coox. As I have indicated it here today, yes. 

Mr. Heiter. Would you prefer to call it a regulatory rather than 
policing function, Mr. Cook? 

Commissioner Cook. Well, I do not have any preference, Mr. Chair- 
man. I think all of the work we do is regulatory. I think regulatory 
includes policing functions and is a broader term than the term volic- 
ing. All that is regulatory is not policing, but all that is ok gs 
is regulator y. 

Mr. Herter. Well, for ex cample let us take the filing fee for a letter 
of notification or similar filings. How would that fee be classified ’ 
Would it be a policing fee ? 

Commissioner Cook. I would say that that is mixed. 

Mr. Hetier. How about the fee for the qualification of indentures? 

Commissioner Cook. I would say that that is also mixed. 

Mr. Hewrer. How about an anual registration fee for investment 
companies? In what category would you put that ? 
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Commissioner Cook. I would say that that is also mixed. 

Mr. Heiter. How about the annual registration fee for brokers and 
dealers 

Commissioner Coox. That is also mixed. 

Mr. Hevier. And the annual registration fee for public utility 
holding companies ¢ 

Commissioner Coox. The same. 

Mr. HEtier. So you just cannot assign one category and say it is 
for policing; is that correct ? 

Commissioner Cook. I think that that is true, and the reason for it 
I will be glad to indicate to the committee. 

Take for example the filing of a registration statement by a public 
utility holding company and the filing of an annual supple ment each 
year thereafter. The former comes in L our Form U-5-—D, and the 
latter comes in under our Form U-5-S, which is the supplement— 
“5” means section 5, the registr ation pic Bites of the Holding Com- 
pany Act. 

Those statements are filed for two purposes : First, to prov ide infor- 
mation to the public generally with regard to these holding company 
systems, information to whic h it might turn in order to make decisions 
as investors or as consumers, or as interested persons, about the affairs 
of a particular system. 

Those statements are examined by people in the Public Utility 
Division of the Commission for the purpose of seeing that they are 
complete and accurate. 

In addition, the material which is received is used by the Commis- 
sion in passing upon individual applications and declarations of hold- 
ing companies and subsidiaries of holding companies filed under the 
statute. That is regulatory. 

Finally, if that information indicates that there have been any vio- 
lations of law or any possible violations, the material is used for 
investigatory purposes, and may even be used for prosecutory pur- 
poses, “So there you haye a single document which is used (a) for dis- 
closure to the public; (6) for regulatory activities of the Commission 
and (c), for policing activities. 

Mr. Hate, And would your proposed fee in that instance cover all 
three phases? 

Commissioner Cook. Our proposed fees represent such a small pro- 
portion of the total operating expenses of the Commission, namely, 
less than 20 percent, and since the fees cover the entire area of the 
Commission’s activities it would be impossible for them to cover all 
of the activities of the Commission, inlinting the policing activities. 

Mr. Harty. You see, 1 raise that question simply on the basis of 
what I understood Mr. Thomas to have said on the floor of the House. 

Commissioner Cook. Yes. 

Mr. Hau. He raised the question as to whether or not there is the 
intent to charge for policing. 

Commissioner Cook. Yes. 

Mr. Hatx. Now, if it is not the intent of the chairman of the subeom- 
mittee that the provision of title V cover the cost of policing, I think 
that should be taken into consideration, because as you said, you want 
to do what Congress intended you should do; nothing more or nothing 
less, 
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Commissioner Cook. Yes; that is our only interest. 

Now, I may say, I see in this audience here today probably 15 or 20) 
people who appeared before the Commission at one or the other of 
our two public hearings on these proposed fees, and who submitted 
written statements to us. And the subjects into which you are in- 
quiring, Congressman, are subjects which were matters of argumenta 
tion made before the Commission by some of the individuals who are 
here today. 

I think they are most anxious to know all of the details of the 
Commission’s thinking and the Commission’s activities in connection 
with the promulgation of these fees. And I may say that I have no 
hesitation in answering your question with the utmost of candor, 
because I believe that sirice they are the individuals who, or their 
companies, are going to pay the fees, we should, to the fullest extent 
possible—that is within the bounds of reason and propriety—make 
available to them the material which they may need in order to make 
their representations to the Commission in the best way possible. 
But these questions are questions which were looked into at great 
length by the Commission during its hearings, and I want to point 
this out speifically : 

The Commission promulgated a schedule of proposed fees. It has 
not as yet—— 

Mr. Hetzer. May I interrupt for just one moment, Mr. Commis 
sioner ? 

Commissioner Cook. Yes, Mr. Chairman. 

Mr. Hetzer. May I get for the record the facts as to whether or not 
before the promulgation of these proposed fees there was any con 
sultation with the industry 4 

Commissioner Cook. There was not. And indeed, there is nothing 
in the statute which so requires. I assume it was—— 

Mr. Heiter (interposing). Isn’t that a practice of the Commission 

Commissioner Cook. No, sir. Not in a matter like this. 

Mr. Hetxier. To bring the industry in and try to iron out problems 
like this? ° 

Commissioner Cook. It depends upon what the problem is. I as 
sume it was the intent of Congress in passing title V that the Com 
mission would be bound by the provisions of the Administrative Pro- 
cedure Act, which is applicable to all agencies of the Government 
with the exception of a mere handful who are specifically exempted b) 
the terms of the statute. Under the Administrative Procedure Act 
persons are given an opportunity to participate in rule-making pro 
cedures. The promulgation of this schedule of fees was by rule, and 
thus was a part of that rule-making procedure. In accordance with 
that process the Commission always intended that there would be an 
opportunity, minimally, for interested persons to submit written 
comments in regard to the proposed rules. 

I think the committee is aware that, not only did we provide a 
procedure in which written comments could be submitted, but we 
extended that period and we provided for two public hearings. Many 
of these gentlemen here today appeared at those hearings and partici- 
pated. I believe the record will show that every person who appeared 
at those public hearings had an opportunity to present his views to 
the Commission, fully. 
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Mr. Heiter. Were the comments solicited before the promulgation 
of the proposed fees 

Commissioner Cook. Now, let me conclude a statement that I was 
going to conclude a minute ago, before you raised this question, Mr. 
Chairman. 

We all want to keep in mind that the purpose of promulgating the 
proposed schedule was to get the views of all of the people who would 
be affected thereby and to have these persons call to our attention any 
problems of unfairness, of inequity, of failure to abide by or stay with- 
in the jurisdiction staked out by Congress for the agencies, and there- 
after, to take all of those comments and sift them carefully and come 
to a judgment as to whether the proposed schedule should be revised, 
amended, or indeed, should not be promulgated. 

Mr. Hewtier. In other words, the proposed schedule was agreed upon 
by the Commission and then the views of industry were solicited; is 
that correct ‘ 

Commissioner Coox. Let me correct it in one particular, Mr. Chair- 
man, 

The proposed schedule was authorized by the Commission for pro- 
mulgation as a proposed rule for comment. The Commission at no 
time has said that that schedule is the schedule which it has finally 
decided will be promulgated; at no time. That is the matter which 
it has under consideration now. 

Mr. Hetier. | see. 

Mr. Hay. Mr. Chairman. 

Mr. Hetver. Mr. Hall. 

Mr. Hatz, When were the public hearings closed ? 

Mr. Coox. Just one moment. Let me just give you a short chron- 
ological statement. I think it will be useful for you to have it in 
your record. 

On January 31, 1952, the Commission published a release stating that 
a schedule of proposed fees had been distributed to the mailing list 
and published in the Federal Register and that comments were re- 
quested by February 20. 

On February 6, notice was given that the time for comments had 
been extended to March 10, 1952. 

On February 18, 1952, we gave notice as to the estimated receipts 
from proposed and existing fees. 

On March 6, 1952, we gave notice that public hearings would be 
held on March 14. 

On March 10, 1952, we gave notice that additional public hearings 
would be held on March 31, 1952. 

Both of those hearings were held as scheduled. 

Mr. Hatz. That was March 31? 

Commissioner Coox. Yes, sir. 

Mr. Haru. That was almost a month ago? 

Commissioner Cook. About a month ago. 

Mr. Haty. Now, I do not want to ask you an unfair question, and 
if it is unfair, tell me so. 

Do you intend to make any modification in the proposed schedule 
after having had this under consideration ¢ 

Commissioner Cook. I cannot answer that, and the reason I cannot 
answer it is this: Upon the completion of the hearings, the Com- 
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mission referred the entire record, including, of course, title V itself, 
all of the written comments which had been received, and the tran- 
script of the two hearings, to the Office of the General Counsel for its 
consideration and recommendations. The General Counsel is to ad- 
vise the Commission as to which of the objections in his judgment 
have legal merit and what course of action will keep the Commission 
entirely within the jurisdiction staked out for it by Congress and be 
predicated upon the standards set forth in title V itself. 

That statement is now being worked on by the General Counsel's 
office and has not as yet been completed. 

Mr. Hau. Well, to get down to something more specific: In con- 
nection with your regulation of broker-dealers, you require registra- 
tion. 

Commissioner Cook. Yes, sir. 

Mr. Haut. And examination of the books? 

Commissioner Cook. Yes, sir. 

Mr. Hauz. And checking as to whether they have the consent of 
customers for loaning securities. 

Commissioner Cook. That is one item. 

Mr. Hatt. And maintain the minimum liability or the net-worth 
requirement ? 

Commissioner Cook. We call it maintenance of minimum capital 
requirements. 

Mr. Hari, And then, of course, whether or not the brokers or 
dealers do any manipulating. 

Commissioner Cook. Yes, sir; all of those things are included. 

Mr. Hay. Well, let us take the proposed fee for broker-dealers. 
Have you broken it down in any way to determine—— 

Commissioner Cook. Which of the segments you mean ? 

Mr. Hau. Yes. 

Commissioner Cook. No, sir; we have not. 

Mr. Hauy. Well, then, let us take another question. 

Do you examine all brokers and dealers regularly ? 

Commissioner Cook. Congressman, I cannot answer that question 
Yes or No: but I will answer it. 

Mr. Haun. Well, do you? 

Commissioner Cook. If you will give me time; about 2 minutes. 

Mr. Hawi. I am just wondering; do you examine them regularly / 

Commissioner Cook. I cannot answer it that way. 

Mr. Haw. I will ask the question this way: Are there some brokers 
and dealers who are not examined regularly / 

Commissioner Cook. There are. I think I should have an oppor- 
tunity to indicate why. 

Mr. Haut. Afterward. I am not pressing you for any particular 
purpose here. I want information. 

Commissioner Cook. I understand. IT just want to keep the record, 
if I can, reasonably coherent as we go along. 

Mr. Haut. We will give you a chance to answer it. 

Do your fees include charges for examinations to some brokers and 
dealers who never are examined ¢ 

Commissioner Cook. Would you repeat that question, Mr. Reporter / 

(The reporter read the record as requested. ) 

Commissioner Cook. Would you read that again, Mr. Reporter / 
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Mr. Hau. And insert the word “proposed” before fees. 

(Thereupon, the reporter read as follows :) 

Do your proposed fees include charges for examinations to some brokers 
and dealers who never are examined? 

Commissioner Cook. The answer to that is “Yes”; but those brokers 
and dealers who are not examined in any particular year will be 
examination in some subsequent year and the explanation is this: 

For several years the Commission has come before the Appropri- 
ations Committees of Congress, on both sides of the Capitol, and has 
told Congress that it did not have enough funds to hire the personnel 
to make an adequate number of broker-dealer examinations; that it 
was impossible with the staff that it had to make an annual or indeed 
even a biennial examination of the brokers and dealers; and that, 
therefore, it was necessary for the Coiimission to select as between 
all those brokers and dealers who were registered in any particular 
year which of them would be examined in that year. 

So that in any given year we can examine only a relatively small 
fraction of the brokers and dealers who are registered, but in subse- 
quent years we examine other brokers and dealers. The important 
point is that it does not make any difference from the point of view 
of this particular proposal whether the broker-dealer is examined 
this year or next year, because, as I have testified, the fees which would 
be received really cover only a small portion of the funds which are 
actually spent, and the funds which the Commission has to spend do 
not go far enough to permit an annual examination of all brokers and 
dealers. 

Mr. Hatt. I believe Mr. Busbey said this—and also we have had 
testimony before—that there are many brokers and dealers who have 
never been examined; is that true or not / 

Commissioner Cook. Oh, I think that is true; and I think it is most 
unfortunate. 

Mr. Hau. And we have also had testimony that the SEC relies upon 
the examinations being made by the stock exchanges themselves. 

Commissioner Cook. Well, we do, I think, what anybody else would 
do, Congressman, in the circumstances That is, you have two groups 
of people, one group that is examined by somebody else, but it is 
examined, and another group which is examined by nobody, unless it 
is examined by us We, of course, select for the prompter examina- 
tions those firms which are not examined by anybody else, namely, by 
theexchanges In that way, we believe we get for the public the great- 
est measure of protection for the dollars which the Commission has 
to spend in this activity. 

Mr. Haux. Just one more question and I have finished. 

Commissioner Coox. Then if I may, I would like to make one short 
general statement on this. 

Mr. Hari. When you refer the whole question, with the testimony 
and so on to the general counsel, did you say ¢ 

Commissioner Cook. Yes. 

Mr. Hau. Did you include in the reference the statements of Mr. 
Thomas on the floor of the House, with regard to charging for 
policing ? 

Commissioner Cook. Oh, yes. Yes, he would have both the statute 
and all of the material comprising the legislative history. 
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Now, Congressman, the questions you have been asking, as I follow 
them, go to the question of whether, if the schedule of fees which was 
promulgated by the Commission for comment were adopted as pro 
mulgated by the Commission and put into effect, the Commission, in 
the light of these questions and answers, among others which are set 
forth here in the transcript, would have complied with the statutory 
requirements, including the requirements as to cost and other matters. 
I want to say that that is precisely one of the reasons this entire record 
was sent to our general counsel’s office for consideration. Therefore, 
questions and answers in this transcript would have no necessary 
connection with or relevancy to any final schedule of fees promulgated 
by the Commission. 

Mr. Hau. Will you please read that last statement, Mr. Reporter ’ 

(The reporter read the record as requested. ) 

(After informal discussion, the following proceedings were had :) 

Commissioner Cook. Let me put it this way: The questions you 
have asked are questions which, as I follow them, go to whether the 
Commission has stayed within its statutory jurisdiction and has fully 
met the standards set forth in the statute, title V, in promulgating 
the proposed schedule of fees. 

That, as I testified earlier, is one of the very questions which exist 
in connection with the consideration of this matter before the Com- 
mission. It is also one of the reasons this entire record was referred 
to our general counsel. And, since all of the questions and answers 
raised and given here today are with regard to a proposed schedule 
of fees, not promulgated as binding upon anybody, they have no 
necessary connection with or relevance to the validity of any final 
schedule of fees which the Commission might promulgate. 

Mr. Hetrer. May I ask this. May I interrupt, Mr. Hall, to just 
ask this question ¢ 

Mr. Hauy. Yes, Mr. Chairman, go ahead. 

Mr. Hetxer. Was counsel therefore requested to advise the Com 
mission whether the proposed fees were fair and equitable ? 

Commissioner Coox. That is one of the matters which will be 
covered by advice from our general counsel. 

Mr. Hetier. And was the counsel to advise you as to any direct 
or indirect costs to the Government? Was that one of the elements 
to be considered ? 

Commissioner Cook. Would you read that last question, Mr. Re- 
porter? 

(Thereupon the reporter read the record as requested. ) 

Commissioner Cook. Well, our counsel would not advise us as to 
that. 

Mr. Hetier. I see. 

Commissioner Cook. We would advise the counsel as to that. 

Mr. Hetier. Well, would counsel then define whether or not a 
value inured to the recipient? Would that be a part of the counsel 
that you would be seeking? 

Commissioner Cook. If in any particular case such a finding were 
necessary under the standards of title V. 

Mr. Hetirr. I see. Well then, would counsel also be requested to 
advise you as to whether or not the public policy or the interest served 
and other pertinent facts in relation to these fees were to be con- 
sidered / 
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Commissioner Cook. Insofar as any such determination was neces- 
sary in order to constitute the promulgation of a valid schedule of 
fees under this title. 

Mr. Hever. So that there was doubt at the time of the promulga- 
tion of these proposed fees as to whether or not the Commission should 
comply w ith title V, was there not / 

Commissioner C 00K. No, sir. 

Mr. Hau. Well, assuming that there would not have been any 
request for a public hearing, was it the Commission’s thinking or the 
sense of the Commission, with relation to the statute, to put the pro- 
posed fees into effect. 

Commissioner Cook. At that time? 

Mr. Hauu. Yes. 

Commissioner Cook. It was not. 

Mr. Hatr. Would you at that time have sent the proposed fees with 
these questions to the general counsel for an opinion ¢ 

Commissioner Coox. We would. That is the reason I answer the 
chairman’s question “No.” 

Mr. Hevier. Was the Commission unanimous in deciding these 
proposed fees ? 

Commissioner Cook. It was. I should say that there are only four 
Commissioners at the present time. You understand that there is 
one vacancy. I should also add that all four Commissioners are 
lawyers, for whatever that is worth. I am told that if you are your 
own counsel you have a fool for a client, so maybe that is not very 
helpful. But I should also like to add that, from the inception of the 
consideration of what to do under title V, the responsibility within 
the Commission has been placed in the office of the general counsel 
itself. 

Mr. Hevrier. Mr. Chairman, would you know—and if you do not 
wish to answer this question it is perfectly all right. You have 
always been fair with us. 

Commissioner Cook. I will try to answer it if I can, Mr. Chairman. 

Mr. Hetirr. Do you know what the attitude of the members of the 
Appropriations Committee, or the subcommittee, might be at the 
present time, since the introduction of the Busbey bill? 

Commissioner Cook, I do not: and I did not feel that as an admin- 
istrator, bound to carry out the laws of Congress, I should go back to 
the subcommittee or the full committee on either side of the ( Capitol 
and say, “Did you really mean it when you passed this legislation ?” 
If I were in Congress and some administrator came up to me and said, 
“Did you really mean it when you passed this legislation?” I would 
say, “Yes.” Why do you think I passed it ?” 

Mr. Haw. I think, Mr. Commissioner, that Congress does want 
these agencies to be self-sustaining as far as possible. I do not think 
there is any question about that. But to get to this other question—— 

Commissioner Cook. More important, Mr. Congressman, I think 
Congress wants these administrators to administer its laws faithfully. 

Mr. Harz. There is no doubt about that. 

Commissioner Cook. And to stay within its statutory jurisdiction. 
That is what the Securities and Exchange Commission has done and, 
so long as I am there and have anything to do with it, that is what we 
will continue to do in the future. 
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Mr. Haut. To get back to the routine of the Commission wit), 
respect to the preparation of this regulation, as I understand it you 
prepared the — fees and the proposed rule and you circularized 
it; is that right ¢ 

Commissioner Cook. Yes, sir. 

Mr. Hawi. You did all of that without discussing it with you 
general counsel / 

Commissioner Cook. On the contrary. 

Mr. Hau. I understood you have referred it now to your genera! 
counsel. 

Commissioner Cook. That is true. 

Mr. Haui. Who prepared the rule? 

Commissioner Cook. The rule was drafted in the general counsel's 
oflice. Now, the reason I answered the chairman the way I did is this: 
The mere fact that we are sending this to the general counsel’s office 
for final review does not necessarily indicate that we have any doubts 
about it. There are many matters upon which a businessman or an 
administrator will get an opinion of counsel when, in his own mind, 
he does not have any doubt whatsoever. Of cowrse in many cases he 
will get that opinion when he does have some doubts. But that opinion 
is valuable to him. .A businessman who is going to have an important 
step involving a substantial amount of money would necessarily want 
to have an opinion of counsel. Why should we be any less prudent than 
a businessman? Should we conduct our affairs on any less business 
like basis than that ? 

Further, the reason we held these public hearings and solicited the 
written comments was not just to meet the requirements of procedural 
due process so that we would later be able to tell a congressional com 
mittee or be able to tell a court, in the event of litigation, that, “Yes, we 
gave everybody an opportunity to be heard, and they came in and they 
were heard fully: that we considered their views, and after considering 
their views we decided to do this.” That was not the reason. The 
reason was to carry out not just the letter but the spirit of the Admin- 
istrative Procedure Act, so that the people who were involved, who were 
going to be called upon to pay these fees, would have not only the cold 
sas: des of procedural due process, but would have real substantive due 
process as well. 

In short, the material which they furnished to us on the understand 
ing that we would study it carefully and exercise our best judgment on, 
we received in that spirit and we are treating it in that way. We would 
not want to rely upon the views of a general counsel, no matter how 
good, how infallible, and how far he could look into the future, received 
prior to the time when we got these written comments and heard these 
oral arguments. We want a final opinion based upon a careful and 
reasoned consideration of all the materials which these gentlemen 
have furnished to the Commission, and that is the reason we are going 
back to the general counsel, Mr. Congressman. 

Mr. Harz. Could you furnish to the committee a copy of the general 
counsel’s opinion, when and if made? 

Commissioner Cook. I will be very happy to take that up with the 
Commission. I am one Commissioner, and I cannot bind the Com 
mission. I may be the Chairman, but I have discovered that does not 
mean much. I only have one vote. I will take it up with them, and I 
will be glad to advise the committee. 
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Mr. Hauy. We will not ask you how you will vote. 

Commissioner Cook. Thank you, Mr. Congressman. 

Mr. Heiter. Would you go this far, Mr. Commissioner: Would you 
take up with this subcommittee what the Commission intends to do in 
connection with these proposed fees before you take the next step, in 
the event the Commission does not want to tell us what the counsel 
recommends ¢ 

Commissioner Cook. Would you read that, Mr. Reporter ? 

The only reason I ask the reporter to read it, I want to be suve I 
am properly responding to your question. 

(Whereupon, Mr. Heller's question was read by the reporter. ) 

Commissioner Cook. I interpret that to mean not just the next step. 
I could very easily say “Yes” to that, but it would not give you what 
you want. I take it what you want is that before we promulgate a 
schedule of fees finally, you wonder whether we would be glad to 
advise you, in advance, of what we intend to do. 

Mr. Hewier. Yes. 

Commissioner Cook. I will be very glad to bring that request to the 
Commission’s attention promptly, and advise the committee just as 
promptly regarding it. 

Mr. Hewtier. That will be all now. Thank you very much, Mr. 
Chairman. 

Commissioner Coox. Mr. Chairman, you have always been very pa- 
tient with me when [ appeared before the committee. If [ raise my 
voice sometimes, it is only because T am very much interested in the 
subject matter. I hope I have not imposed upon your good nature. 

Mr. Heiter. No, you never do, and you have always been fair w ith 
us and we always like to have you with us. 

Commissioner Cook. Thank you, Mr. Chairman. 

Mr. Hexiier. The next witness is Mr. Crooks, of the New York 
Stock Exchange. 

You may proceed, Mr. Crooks. 


STATEMENT OF RICHARD M. CROOKS, CHAIRMAN OF THE BOARD 
OF GOVERNORS OF THE NEW YORK STOCK EXCHANGE 


Mr. Crooks. Mr. Chairman and gentlemen of the commitiee, my 
name is Richard M. Crooks. I am chairman of the board of governors 
of the New York Stock Exchange. My home is in Summit, N. J. 

I am happy to have this opportunity to present to you the views of 
the New York Stock Exchange on the tentative schedule of fees and 
charges proposed by the Securities and Exchange Commission in its 
release of January 31, 1952. 

The Committee on Appropriations of the House of Representatives, 
in its report on the independent offices appropriation bill of 1952, 
pointed out that the Government is not receiving full return for many 
of the “services which it renders to special beneficiaries.” ‘Title V of 
the independent offices appropriation bill of 1952 presumably was 
enacted to remedy that situation. 

We believe it entirely proper that the more than 100 Government 
agencies and corporations make adequate charges for their releases, 
documents, reports, analyses, and publications. These charges would 
be paid by the “special beneficiaries” who make use of the releases and 
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other publications, rather than by taxpayers generally. It is cer 
tainly appropriate for the Securities and Exchange Commission tx 
charge for its publications. In view of rising costs, the Coramission’s 
yroposal to increase the fees for photoduplication undoubtedly }- 
justified. 

However, charges of the type which the Securities and Exchange 
Commission would levy on brokers and dealers are not charges for 
services rendered, but are, in effect, taxes which must be paid by brokers 
and dealers to remain in business. 

The section of the Securities and Exchange Commission program 
with which we are particularly concerned is the proposal to impose 
on every broker rt dealer an annual registration fee of $50, plus a 
head tax of $10 on certain classes of their employees. The Securities 
Exchange Act of 1934 compels brokers and dealers to register in the 
national public interest, not in the interest of the brokers or dealers. 

The beneficiary of any service which the Commission may render in 
connection with such registration is the general public, not the broker- 
dealer. The securities acts give broker-dealers no exclusive franchise 
or special privileges. 

The charges which the Securities and Exchange Commission pro- 
poses would be in addition to the registration fees imposed by Congress 
on securities exchanges under section 31 of the 1934 act and on issuers 
of registered securities under section 6 (b) of the 1933 act. 

That an inequitable tax structure would result from the creation of 
more than a hundred new taxing units within the Federal Government 
itself is shown by the fact that, as far as we know, the Securities and 
Exchange Commission is the only Federal agency or corporation 
which has publicly announced, since the adoption of the 1952 appro- 
wriation bill, any intention to assess franchise taxes of this nature. 

Vere all other agencies and Government corporations to interpret 
title V as the Securities and Exchange Commission has done, there 
would still be the question of whether the franchise taxes levied by one 
agency were fairly related to those assessed by other agencies. The 
tax structure that could be created on this basis is of monumental 
proportions. 

May we point out that, to the extent charges fixed by an independent 
agency take into consideration the costs of the agency, it would seem 
to follow that the more inefficient and extravagant the agency, the 
higher the charges which would be levied on those subject to its 
jurisdiction. 

The power of the Federal Government to originate taxes has always 
been vested in the House of Representatives as the direct representa- 
tives of the people. This fundamental principle of our representative 
form of government was based upon the bitter experience of our 
colonial days, when taxes were levied by those who were not responsi- 
ble to the people. 

It is a right of the American people to voice to their elected Repre- 
sentatives their approval or disapproval of taxes as well as other 
matters. When Congress has a tax bill before it the practice has 
always been to hold public hearings, as you are doing today, where we 
can come and argue the merits or demerits of particular proposals 
before our elected Representatives. 

For the Congress to delegate the power to tax to an administrative 
agency not responsible to the electorate is a departure from our funda- 
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mental form of government and one which, it seems to us, is of doubt- 
ful constitutional validity. Congress has already turned over to the 
administrative agencies much of its lawmaking powers. To give them, 
in addition, the power to tax would make those agencies almost as 
powerful as Congress itself. 

The fundamental principles involved are, we believe, far more im- 
portant than the taupe which the Securities and Exchange Commission 
proposes to levy at this time. It is unthinkable, to us, that Congress, 
in enacting title V, intended to delegate its taxing power to a govern- 
mental agency—or, worse yet, to more than 100 different agencies and 
Government corporations. 

We would like to recommend to your committee that title V of the 
independent oflices appropriation bill of 1952 be amended promptly 
to make it clear that the field within which the independent agencies of 
the Government may levy charges is that of reports, analy ses, releases, 
and other services which a subscriber may purchase or not purchase, as 
he chooses. 

If taxes are to be levied for the privilege of doing business, such 
taxes, in our opinion, should be levied by the Congress itself. 

Mr. Hetrier. Mr. Crooks, is it your contention that these proposed 
fees are in reality taxes / 

Mr. Crooks. It is, sir. 

Mr. Hetier. And as such, you say that it should emanate in the 
‘ays and Means Committee; would that follow ¢ 

Mr. Crooks. That would follow, Mr. Chairman: yes, sir. 

Mr. Heuer. I have no further questions. 

Mr. Haxw. I happen to be a director of a small country bank, and I 
know that State and Federal examiners come around once a year to 
look over our bank and the bill runs into hundreds of dollars. I am 
not clear in my mind whether or not that is a fee fixed by statute or 
whether it is based on the amount of work, and so on, as determined by 
the State law or the Federal Reserve Board. Could you enlighten me 
on that? 

Mr. Crooks. I am sorry, Mr. Congressman, I could not. I do not 
know how those charges are levied. 

Mr. Haui. Do you see any similarity between that service, for 
which a definite charge is made, and the charges under these proposed 
regulations ? 

Mr. Crooks. Well, talking specifically about the New York Stock 
Exchange, Congressman, the rules of the stock exchange at the present 
time require an independent public audit of every member's books once 
a year, which, of course, the member does pay for. 

Mr. Hau. I can see a difference in the case of the bank. The work 
is actually done, and they actually examine, which is the one big 
difference. 

Mr. Hevier. I think we have no further questions. The committee 
wants to thank you for your appearance. 

Mr. Crooks. Thank you, Mr. Chairman. 

Mr. Hetier. Mr. Maynard is the next witness. 

May I ask if there are any persons present who would like to get 
back home in a hurry? If so, we will try to accommodate you. 

Mr. Richardson, of the National Association of Investment Com- 
panies is here. We would like to accommodate you if you must get 
away ina hurry. 


\ 


—_ 
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I might also suggest that if there are any here who would just like 
to leave their statements with the committee, without waiting to 
testify, we shall include those statements in the printed hearings. 

All right, Mr. Maynard, you may proceed. 


STATEMENT OF WALTER MAYNARD, PRESIDENT OF THE ASSO- 
CIATION OF STOCK EXCHANGE FIRMS, NEW YORK, N. Y. 


Mr. Maynarp. Mr. Chairman and members of the committee, my 
name is Walter Maynard. I am a partner of Shearson, Hammill & 
Co., of New York. I am also president of the Association of Stock 
Exchange Firms, and I am appearing today on behalf of the associa- 
tion. This association is comprised of 439 firms and 151 individual 
members of the New York Stock Exchange. Most of these firms 
handle business for the general public, and 198 of them are members 
of one or more regional exchanges as well as the New York Stock 
Exchange. 

I believe that both the membership of this association and the cus- 
tomers with whom our members deal are overwhelmingly opposed to 
the SEC’s interpretation of title V of the Independent Offices Appro- 
priation Act of 1952 under which the Commission has proposed to 
levy upon our members a heavy schedule of fees and charges as set 
forth in proposed rule X-15B-7. We are therefore sympathetic to 
the aims of the bill under discussion here, Mr. Busbey’s bill, H. R. 6846. 

I believe that the intensity and vehemence of the opposition of our 
industry to the SEC’s proposed schedule of charges may have come as 
something of a surprise to the Commission, and I think that an ex- 
planation of the reasons for the strenuousness of these objections may 
be helpful in connection with subsequent comments on some of the 
provisions of title V itself. 

Our association is composed of unincorporated small owner-operated 
businesses which, generally speaking, for the last 20 years have not 
been particularly prosperous, as is amply attested by ‘the drastic re- 
duction in the number of firms operating in the security business as 
a whole. Registered broker-dealers declined from 6,555 in 1940 to 
3,930 in 1950. As a consequence of these circumstances, the proprie- 
tors of these businesses are particularly sensitive to permanent in- 
creases in their fixed costs, and also they share the usual American 
resentment against what they consider to be unfairness. The pro- 
posal to charge large registration fees for something that. for reasons 
explained below, they feel has no real value to them, but without 
which they cannot legally do business, and for which they believe 
there is no justification in law, has engendered in them a feeling, and 
I emphasize the word “feeling,” of profound resentment. 

In addition to the foregoing, there is the feeling on the part of 
members of our industry that things which start sm: all grow large, and 
that once the principle becomes. accepted that without rendering 
corresponding services very substantial sums can be extracted by 
governmental agencies from brokers and dealers, there is virtually no 
limit to which charges might rise. In this connection, I might point 
out that an apparently innocuous levy on financial businesses imposed 
at a nominal rate by the city of New York in 1933 for 1 year has been 
in effect ever since, and the rate will have been increased, if a present 
proposal of the city fathers goes through, by 700 percent. 
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Mr. Hau. I might say our chairman is from New York City. 

Mr. Maynarp. I hope you will call the attention of the city fathers 
to our feeling about New York C ity’s tax on financial businesses. 

Up to this point I have been talking about negative feelings, and 
I think I should now emphasize that our industry, in spite of resent- 
ment against the proposed charges, feels that the Securities.and Ex- 
change Commission over the years has performed a splendid service 
for the investing public and for our industry in its difficult regulatory 
task. While we feel that there are a good many ways in which the 
basic acts under which we operate can be improved—many of these 
prospective improvements have been outlined to the subcommittee of 
your committee by Mr. Funston of the New York Stock Exchange, 
Mr. McCormick of the New York Curb Exe ‘hange, and others—we 
believe that generally speaking, the public interest has been well 
served. Furthermore, I think it safe to say that we are in general 
accord with what we believe to have been the intent of C ongress in 
approving title V, namely, that where the Government incurs costs 
to furnish things or services of value, charges to permit recovery of 
such costs should be made, giving due cons sideration to the additional 
factors of value to the recipient and public policy. For instance, we 
have no objection to the SEC’s proposed higher fees for photo- 
duplications and certifications. 

However, it is our contention that administrative agencies in the 
imposition of charges should take into account all three of these stand- 
ards, and that the Commission has not done so. If the Commission 
would do so, then legislation of the type under discussion here, H. R. 
6846 to amend title V, would not be necessary. 

With regard to a specific discussion of the three standards or jus- 
tifications mentioned above, contained in title V of the Independent 
Offices Appropriation Act of 1952, as they relate to the proposed 
schedule of charges, it might be helpful to review the process of regis- 
tration as carried out by the Commission. As Mr. Busbey said, any 
person can secure from the Commission a registration form, fill it out 
and mail it to the Commission. Thirty days after the form has been 
received, the person who made it out automatically becomes regis- 
tered as a broker-dealer, unless, as a result of guilt of offenses set forth 
in the statute, the Commission takes steps to delay or deny registra- 
tion. Furthermore, it is the practice of the Commission to send a 
letter to registrants which, in effect, says that registration does not 
mean that the Commission has in any w: ay passed upon the fitness of 
the registr ant to be a broker-dealet It is our contention that this 
kind of a registration, which is pure lv regulative, does net contain 
any element of franchise, and does not constitute any kind of recom- 
mendation as to the professional qualifications of the registrant, is not 
a “thing of value” within the meaning of the statute. 

Sec ondly, with regard to the question of “cost to the Government,” 
the examination by ‘the Commission of the or iginal registration and 
amendments thereto certainly does not justify the enormous annual 
fees proposed. I believe, on this point, that if the Commission woul | 
exhibit its actual costs of filing registrations, our industry would 
probably have no objection to paying a nominal registration fee war- 
ranted by its costs, but of course not on an annual or recurring basis. 
It is emphasized, however, that such a fee should be related purely 
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to the cost of registration and not to any costs which might be in 
curred in connection with subsequent regulatory activities. It is our 
contention that since such regulatory activities are in the public in 
terest, they should be paid for by the public at large out of general tax 
revenues and not by means of fees or other charges. 

Finally, we come to the question of “public policy,” and in this case 
it seems logical to conclude that if the proposed charges by the SEC 
are not related to ‘‘value to the recipient” nor to “cost to the Govern- 
ment,” then they must be in the nature of taxes, and certainly it is not 
sound public policy for independent agencies to have the power to 
levy charges which, because they fail to meet the tests in the statute, 
must be considered to be in the nature of taxes. 

Therefore, to conclude, I may say that our association is in favor 
of the aims of proposed legislation, H. R. 6846, but that we believe 
that its scope should be extended so as to make it clear that title V 
of the Independent Offices Appropriations Act of 1952 should not be 
availed of by any administrative agency as a basis for fees or charges 
of the nature proposed to be imposed by the SEC. 

Mr. Hatt. I have just one question. ‘Taking into consideration the 
members of your association, how much would be the average charge 
per firm under the proposed regulation ? 

Mr. Maynarp. I do not think we have made any computation of 
that; but assuming, in the case of my own firm, that the rather genera! 
terms contained in the Commission’s release refers only to salesmen 
registered with the Stock Exchange, the fee would be about $1,450 
per year. 

Mr. Hav. Is your firm one of the large ones? 

Mr. Maynarp. I would think our firm was in possibly the first 15 
in size. 

Mr. Hay. So, when you say $1,400 for your firm, the maximum 
charge would be between $1,400 and $1,500. 

Mr. Maynarp. That is assuming that the rather general terms de- 
scribing those on the basis of which the head tax should be levied 
applies only to so-called registered representatives. 

Mr. Haut. To your mind, that is not clear? 

Mr. Maynarp. No, sir. It could be interpreted very broadly. I 
believe that the total number of representatives registered by the ex- 
change is on the order of 16,000. 

Mr. Haww. That is all. Thank you. 

Mr. Hetxirr. That is all, sir. Thank you. 

I see that I overlocked Mr. Paul A. Gammons. Is he in the room’ 

Would you yield to Mr. Richardson, who wants to leave ? 

Mr. Gammons, Certainly. 

Mr. Heuier. All right, Mr. Richardson. 


STATEMENT OF DORSEY RICHARDSON, CHAIRMAN OF THE ADMIN- 
ISTRATIVE COMMITTEE OF THE NATIONAL ASSOCIATION OF 
INVESTMENT COMPANIES 


Mr. Ricnarpson. My name is Dorsey Richardson, and I am vice 
president of the Lehman Corp., and I am chairman of the Adminis 
trative Committee of the National Association of Investment Com- 
panies, on whose behalf I appear before you. 
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The views of our association on the general subject of the interpre- 
tation by the SEC of title V were presented to the SEC in the public 
hearings on the 31st of March, and are argued very fully in a brief 
prepared by our counsel, Sullivan & Cromwell, which I wish to file as 
a part of my testimony. 

Mr. Herter. Without objection, that will be put in the record at this 


point. 1 
(The brief referred to is as follows :) 


UNITED STATES OF AMERICA 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION 
In the matter of the Investment Company Act of 1940 


Release No. 1702. Notice of Proposal To Adopt and Amend Rules With Respect 
to Fees and Charges by the Commission 


BRIEF OF THE NATIONAL ASSOCIATION OF INVESTMENT COMPANIES 


INTRODUCTION 
The issues involved 

The issues in the present proceedings, insofar as they affect investment 
companies, are: 

1. Whether the proposed fees come within the scope of the authority given 
to the Securities and Exchange Commission pursuant to the provisions of Title 
V of the Independent Offices Appropriations Act, 1952, Pub. L. No. 137, S2nd 
Cong., Ist Sess. (August 31, 1951) ; 

2. Whether, assuming such authority, the Securities and Exchange Commission 
should exercise its authority in the manner proposed ; and 

3. Whether the Securities and Exchange Commission may lawfully prescribe 
that failure to pay the proposed fees may result, on order of the Commission, 
in the suspension or termination of the registration of an investment company. 


Description of National Association of Investment Companics 

The National Association of Investment Companies is a voluntary nonprofit 
membership association organized, October 1, 1941, as successor to the National 
(‘committee of Investment Companies, for the purpose of providing a medium 
for the collection and dissemination to its members of information relating to 
the management investment company business, the protection of the int: rest 
of investment companies, their stockholders and investors generally, and to 
represent and act on behalf of its membership with respect to Federal regulat’on 
of investment companies and Federal and State taxation of such companies. The 
membership comprises 139 management investment companies, of which 108 are 
open-end and 36 closed-end companies, all registered with the Securities and 
Exchange Commission, with over 1,372,000 stockholders. 
Statement of facts 

Title V of the Independent Offices Appropriations Act, 1952, Pub. L. No. 137, 
S2nd Cong., Ist Sess. (August 31, 1951), (hereinafter referred to as “Title V”) 
provides “ 

“It is the sense of the Congress that any work, service, publication report, 
document, benefit, privilege, authority, use, franchise, license, permit, cer- 
tificate, registration, or similar thing of value or utility performed, furnished, 
provided, granted, prepared, or issued by any Federal agency (ine uding 
wholly owned Government corporations as defined in the Government Cor- 
poration Control Act of 1945) to or for any person (including groups, asso- 
ciations, organizations, partnerships, corporations, or businesses), except 
those engaged in the transaction of official business of the Government, shall 
be self-sustaining to the full extent possible, and the head of each Federal 
agency is authorized by regulation (which, in the case of agencies in the 
executive branch, shall be as uniform as practicable and subject to such 
policies as the President may prescribe) to preseribe therefor such fee, 
charge, or price, if any, as he shall determine, in case none exists or rede- 


, 
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termine, in case of an existing one, to be fair and equitable taking into 
consideration direct and indirect cost to the Government, value to the re- 
cipient, public policy, or interest served, and other pertinent facts, and any 
amount so determined or redetermined shall be collected and paid into th: 
Treasury as miscellaneous receipts: Provided, That nothing contained in 
this title shall repeal or modify existing statutes prohibiting the collection, 
fixing the amount, or directing the disposition of any fee, charge, or price: 
Provided further, That nothing contained in this title shall repeal or modify 
existing statutes prescribing bases for calculation of any fee, charge, or price, 
but this proviso shall not restrict the redetermination or recalculation in 
accordance with the prescribed bases of the amount of any such fee, charge, 
or price.” [Italies added. | 
Pursuant to Title V, and in implementation of the provisions thereof, and 
Sections 8 and 38 (a) of the Investment Company Act of 1940, the Commission 
proposes to impose on investment companies certain fees in the following 
amounts and manner: 


“Rule N-S8A-2—Reyistration fees 


(a) Each investment company which is registered under the Act shall pay 
to the Commission an annual registration fee except for the calendar year in 
which it files its notification of registration. This fee shall be computed upon 
the basis of the value of the company’s total assets as of the close of business on 
December 51 of the preceding year in accordance with the following schedule : 


Value of total assets: Fee 
$300,000 or less______-_- ee HE mls ; $30 
More than $300,000 but not more than $1,000,000 a 10) 
More than $1,0000,000 but not more than $2,000,000__ : 200) 
More than $2,000,000 but not more than $5,000 000_____— 500 
More than $5,000,000 but not more than $10,000,000_____ O00 
More than $10,000,000 but not more than $25,000,000_____ . 20) 
More than $25,000,000 but not more than $50,000,000___— : 500 
More than $50,000,000 but not more than $100,000,000____ aoe 
More than $100,000,000 but not more than $200,000,000 ae 2, OO) 
More than $200,000,000_ ~~ __ ee hae dad om 2, 500 


(b) Registration fees for each calendar year shall be paid not later than June 1. 
All fees shall be paid in cash or by money order or check payable to the Securities 
and Exchange Commission, omitting the name or title of any official of the Com- 
mission. The payment shall he accompanied by a statement showing the value 
of the total assets used as a basis for computing the fee. 

(c) If the registration fee of any company is not paid on or before the date 
specified in paragraph (b), the Commission may order the registration of such 
company suspended or terminated for that reason.” 

The Commission estimates that the total annual receipts from the adoption 
of the proposals as to fees and charges under the provisions of Title V would be 
about $1,225,000 and that the receipts, included therein, from the annual regis 
tration fee payable by investment companies would be about $200,000. (Securi 
ties and Exchange Commission Notice, February 18, 1952.) 

The total expense of the Commission for the year 1952 is estimated to be 
$5,932,000. Of this amount $136,756 is directly allocable to registered invest 
ment companies, or $173,439 if a proportionate share of overhead expenses is 
included. (Hearings before the Subcommittee of the Committee on Appropria 
tions on H. R. 38880, 82nd Cong. Ist Sess. (1951).) Thus the estimated receipts 
from the proposed fees substantially exceed the entire expense attributable to 
investment company regulation. 

In comparison, the estimated cost to the Commission (but without proration 
of overhead) of regulation of public utility holding companies, $663,857, exceeds 
the anticipated receipts from the proposed fees thereon ($475,000) by $188,857, 
or 39.8%. Likewise the anticipated annual total receipts from broker-dealers 
is $455,000, to which may be added $456,800 from registered exchanges, or 
only 63.9% of the estimated cost to the Commission (but without proration of 
overhead) of the reguiation of securities markets. Nor are these amounts net 
to the Government, as in the case of most investment companies, for the forme! 
fees constitute valid deductions in computing taxes. 

This is an obvious discrimination against investment companies. 
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OUTLINE OF ARGUMENT 


I, The proposed rules are beyond the power of the Commission in that they 
contravene the statutory authority provided by Title V 

II. The proposed rules as applied to investment companies result in a financial 
burden of a character which contravenes the previously expressed policy of the 
Congress. 

Ill. The proposed rules are arbitary, inequitable, and prejudicial in their 
application to investment companies, 

1V. If Title V authorizes the proposed rules, it is an unconsitutional delega- 
tion by the Congress of its taxing power. 

V. Sections 8 and 38 (a) of the Investment Company Act of 1940 provide no 
authority for the proposed fees. 

VI. The Commission has no authority to suspend or terminate the registration 
of an investment company for failure to pay the fees proposed even if valid. 


ARGU MENT 


I. The Proposed Rules are Beyond the Power of the Commission in that they 
Contravene the Statutory Authority Provided by Title V. 

(i). The proposed changes as applied to investment companies are not related 
to specific sé rvices, reports, documents, benefits, privileges, authorities, uses, 
franchises, licenses, permits, certificates, registrations, or other things “of value 
or utility,” for which Title V authorizes the head of each agency to prescribe suc 
“fee, charge, or price” as may be fair and equitable, taking into consideration 
certain specific factors for the performing, furnishing, providing, granting, pre- 
paring, or issuing of certain specified things “of value or utility.” 


It is readily apparent from the text of Title V that the Congress specifically 
intended that the “thing of value or utility” for which a charge is authorized 
be either (1) a tangible document in the nature of an informative report, re 
lease or study prepared by the Commission, a permit, certificate, license, or other 
particular instrument the legal consequences of whose issuance confers a palpa- 
ble benefit on the recipient; or (2) a service specifically benefiting a person or 
class of persons distinct from the general public. The charging of fees is author- 
ized only to defray the cost of, or as SS ree for, such document, instru- 
ment or service. The Congress did not intend to grant to an administrative 
agency a general and unlimited power to subject those under its jurisdiction to 
an annual tax, impost, or levy, nor did it intend that a fee, charge, or price was 
to be imposed for anything but a present service, privilege, certificate, or thing 
of value performed or granted. A present imposition for a past registration, a 
past cost, or past service was not intended. Neither was it the intent of the 
Congress that Title V should be a general enabling statute authorizing the impo- 
sition of the expense of regulation upon all persons or classes of persons regulated 
by Federal agencies. Such a broad declaration of legislative policy would have 
been specifically enunciated by the legislature. 

This construction of Title V, explicit in its text, is further evidenced by the 
legislative history of the subject matter, the origins of which, pre-dating the 
hearings attendant upon the passage of the immediate Appropriations Act, exist 
in a 1950 investigation by the Senate Committee on Expenditures in the Executive 
Departments, acting pursuant to the Legislative Reorganization Act of 1946, Put 
L. No. 601, 79th Cong., 2nd Sess. (August 2, 1946). The object of inquiry was 


Stated to be that of— 
“* * * determining the feasibility of offsetting items now necessari 


included in the Federal budget as nonreimbursable by transferring the finar 
cial burden thereof to the special beneficiaries”. [Italics added.| (Report 
of the Senate Committee on Expenditures in the Executive Departments, 
dated July 1950, on Fees for Special Services, p. 1, Sist Cong., 2d Sess. S 


Rep. No. 2120.) 

At the very outset of investigation the Committee desired 
“* * * to draw a clear line of distinction between services which the 
Federal Government renders, either upon request or by law, to special in 
terests to which benefits thereby accrue at the erpense of all the tarpayers 
and services for which the Government is inherently liable and the benefits 


of which accrue to the people at large.” [Italics added.] (Report of the 
Senate Committee on Expenditures in the Executive Departments, dated 
July 1950, on Fees for Special Services, p. 1, 8Slst Conc, 2d Sess. S. Rep 


No. 2120.) 
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There was no thought to establish a system of fees for fundamental Government 
services, but only to explore the feasibility and fairness of shifting to specia/ 
beneficiaries the expense now being borne for them by the taxpayers at large. 
Thus, although at the threshold of inquiry the Committee anticipated that the 
activities of the Securities and Exchange Commission would provide a fruitful 
source of service charges of the character contemplated, the Committee con- 
cluded its investigation with the belief— 
“* * * that the functions of the Securities and Exchange Commission are 
predominantly in the public-service category for which no charge should ty 
made, * * *” [Italics added.] (Report of the Senate Committee on 
Expenditures in the Executive Departments, dated July 24, 1950, on Fees for 
Special Services, p. 14, 8lst Cong., 2d Sess. S. Rep. No. 2120.) 

A study of the Report clearly indicates that the benefits for which the Senate 
Committee recognizes the appropriateness of charges are those benefits which 
are in the nature of particular services, permits, certificates, information or docu- 
ments of value to individual or groups other than the general public. Thus it 
was the Committee’s view that (1) where services are rendered the benelits of 
which accrue to special beneficiaries deriving therefrom the means of financia| 
success the cost to which the Government is put in rendering such services should 
be borne by the beneficiaries; (2) where a particular beneficiary and the public 
benefit jointly the cost should be equitably divided ; and (3) where there is doubt 
as to the degree or preponderance of benefit, there should be no fee. Implicit in 
the Report is the concept of positive financial benefit to some special beneficiary. 
In drawing a clear line of distinction between services rendering benefits to special 
interests and those benefiting the public at large, the Senate Committee cites as 
examples of services to special beneficiaries those rendered by the Federal Com- 
munications Commission: 

“The Federal Communications Commission renders a tremendous variety 
of services, a substantial number of which would lend themselves to equitable 
fecs. The Commission processes applications and grants permits for the 
construction and operation of commercial radio stations. Such an operating 
permit is in effect a franchise to a segment of the radio audience. The Fed- 
eral Government sees to it that the right to that audience is not disturbed, 
and the operator is thus able to insure to purchasers of time over his facili- 
ties access to the market addressed, * * * True, the applicant himself 
may be put tO some personal expense in the filing of his application and 
through attendance at a subsequent hearing, but he does not defray any of 
the cost to which the general public is put to conduct a proceeding which 
may assure to the applicant a remunerative business under special Federal 
protection.” [Italics added.] (Report of the Senate Committee on Expendi- 
tures in the Executive Departments, dated July 1950, on Fees for Special 
Services, p. 4, Slst Cong., 2d Sess. 8. Rep. No. 2120.) 


and the Civil Aeronautics Administration : 


“In the Department of Commerce, the Civil Aeronautics Administration 
provides an example of the kind of service in which the committee is par- 
ticularly interested. The Administration has responsibility for construc- 
tion, maintenance, and operation of the far-flung Federal Airways System. 
In the discharge of its duties with respect to that system, the Administration 
provides radar, radio, beacon, landing, and other aviation safeguards from 
which all aviation utilizing the airways of this country derives substantial 
benefit without discrimination.” (Report of the Senate Committee on Ex- 
penditures in the Executive Departments, dated July 24, 1950, p. 4.) 


As examples of services rendered to the publie at large, as distinguished from 
special beneficiaries, reference is made to the meat-inspection service of the 
Department of Agriculture: 

“On the other hand, the Federal Government is engaged in many costly 
undertakings which at first glance seem to fall within the category discussed 
above but which, upon closer examination, are clearly services for which no 
charge could in propriety be made. Amply illustrative of this category is the 
meat-inspection service of the Department of Agriculture. Historically, this 
service was begun by the act of June 30, 1906. At that time, the Congress 
gave consideration to financing the program through assessments against 
the meat-packing industry. The idea was abandoned, however, apparently 
for two major reasons: (1) Jt was thought that by empowering a Federal 
agency to assess fees there would be an abdication by the Congress of one 
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of its most important functions; and (2) that if the industry financed the 
inspection, the service might thereby tend to become discredited. In any 
event, the Federal meat-inspection service has continued at public expense 
since inception, except that, in the Agriculture Appropriation Act for the 
fiscal year 1948, the Congress provided for transferring the cost of the service 
to the industry, receipts to be deposited into a revolving fund also author- 
ized by the bill. The furor aroused by this legislative action apparently was 
so violent that before the fiscal year had expired, the Congress on January 5, 
1948, passed Public Law 610, providing that thereafter all meat-inspection 
costs should be borne by the Federal Government. This instance is an ea- 
cellent example of a service rendered by the Government for the good of all 
the people and serves, too, to emphasize the necessity of preserving a scrupu- 
lous line of demarcation between general and special services.” [Italics 
added.] (Report of the Senate Committee on Expenditures in the Execu- 
tive Departments, dated July 24, 1950, p. 5.) 


and to the Federal Trade Commission : 


“The Federal Trade Commission is another Federal instrumentality which 
falls within the category of those which render general services for the good 
of the general public. The work of the Commission in the elimination and 
prevention of unfair trade practices, of false or misleading advertising of 
food, drugs, and other products and in otherwise supervising and adminis- 
tering related legislation is well known. In the examination of complaints, 
the Commission conducts investigations and holds hearings, as a result of 
which trade practices, and advertising of food and other products are either 
cleared or condemned. Obviously, clearance by I'TC is an invaluable asset 
but, nevertheless, this function is considered to constitute benefit inuring 
predominatly to the general welfare rather than to any special interest.” 
[Italics added.] (Report of the Senate Committee on Expenditures in the 
Executive Departments, dated July 24, 1950, p. 6.) 


Although dealing briefly with Title V, the Report of the Committee on Appro- 
priations on the Independent Offices Appropriation Bill, 1952, specifically refers 
to the interest taken by other committees of the Congress in the subject matter of 
Title V, indicating a responsiveness on the part of the Committee on Appro- 
priations to the work of other committees of the Congress. By fair implication 
such responsiveness would extend to the above views of the Senate Committee on 
Expenditures in the Executive Department. 

In addition, the Report emphasizes that the legislative intent was to provide 
an authorization for Government agencies to make charges for services rendered 
to special beneficiaries. The use of the term special beneficiaries in both the 
Report and the Act, a term undefined therein, indicates a relation back to prior 
studies of the Congress for only in terms of the complex of legislative history 
surrounding the subject matter of Title V could the term special beneficiaries, 
standing alone, have been meaningful to the Congress. 

The legislative debate on Title V furnishes a further index of Congressional 
purpose, (Cong. Record, Vol. 97, No. 80, p. 4929, S2nd Cong.) Congressman Yates, 
speaking in support of the Independent Offices Appropriations Act, 1952, referred 
to, as illustrative of the intended scope of Title V, the specific services rendered 
by the Federal Communications Commission and Interstate Commerce Commis- 
sion. The Congressman focused his language upon the fact that the agencies in 
question, after lengthy proceedings resulting in considerable expense to the Gov- 
ernment, granted franchises which resulted in material benefits to the regulated 
industry without which profitable operation by such regulated industries would 
be extremely dificult, Other than the Report on the Bill, this brief reference 
was the only indication given the Congress of the intended scope of the lancuage 
of Title V. It is therefore fair to assume that the Congress understood Title V 
to impose charges only for services of the character mentioned above. In this 
connection it is to be noted that althouch prior to the enactment of the Inde- 
pendent Offices Appropriation Act, 1952, extended hearings were held before a 
Subcommittee of the Committee on Appropriations of the House of Representa- 
tives, S2nd, Congress, Ist Session, reported in Part I pp. 705 et seq. of these 
hearings, no reference is made therein to any proposed fee to be charged invest- 
ment companies, 

The fees proposed to be charged investment companies are unrelated to any 
services, or the granting of any certificates or of anv franchises by the Commis- 
sion protecting investment companies from competition and/or making profitable 
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operation by such companies possible. Any services performed by the Com 
mission pursuant to the Investment Company Act confer no financial benefits on 
the registrants and are entirely regulatory in nature. The Investment Com- 
pany Act does not purport to make possible that which without the Act was not 
possible, nor to confer on registered companies special advantages or protectior 
not enjoyed by others as does for example the Federal Communications Act ; 
rather the provisions of the Invesiment Company Act are restrictive, prohibiting 
for the public good activities which otherwise might be possible. 

The Investment Company Act provides for a single registration which has 
long since been « ffected by substantially all of the National Associations members 
($8 Investment Company Act (1940)., Annual filings are required of registered 
investment companies, but there is no requirement of annual registration unde: 
the Act. (§ 30 Investment Company Act (1940).) That such filings are not the 
equivalent of annual registrations is implicit in the forms prescribed by the 
Commission, which for the most part, refer to the original registration state- 
ment and require detailed information only where there has been a subsequent 
change. The annual filings on Form N-30A—1 are the equivalent of the filings 
on Form 10-K required of all companies the securities of which are registered 
under the provisions of the Securities Exchange Act of 1934, and no charge is 
made in respect of the latter. Certainly the continuation of the registered status 
of an investment company does not in fact constitute a service by the Com- 
mission; nor a service within the contemplation of the Congress. Registration, 
which as applied to investment companies is an administrative device by which 
such companies are brought within the Commission’s jurisdiction, confers no 
special franchise, benefit or privilege. Nor was it the intent of Congress by the 
adoption of Title V indirectly to amend the Investment Company Act so as to 
require reregistration each yeur by the payment of an annual fee unrelated 
to the costs of any purported services rendered by the Commission. 

(ii) The services rendered by the Commission under the Investment Company 
Act are primarily for the benefit of the publie at large and are not services of 
which investment companies are special beneficiaries. Title V purports to 
shoulder upon special beneficiaries part of the cost to the government of particular 
services only if such services are rendered by it to special beneficiaries. Where 
regulation is imposed primarily in the public interest the cost thereof should be 
borne by the public generally. This intention is implicit in the language of 
Title V. 

Value to the recipient is explicitly declared to be a fundamental component ot 
any charge levied under the provisions of Title V. Where there is no special 
value to a particular recipient or class of recipients, as distinguished from the 
general public, the provisions of Title V are not applicable. 

The intent of the Congress to assess only persons or groups specially benefited 
by particular services rendered by Federal agencies is evidenced by the fol- 
lowing statement of the 1951 Report of the Committee on Appropriations: 

“The Committee is concerned that the Government is not receiving full 
return from many of the services which it renders to special beneficiaries.” 
{Italics added.] (Report of the Subcommittee of the Committee on Ap 
propriations, H. Report No. 384, 82d Congress, Ist Sess., April 27, 1951- 
“Fees and Charges.”’) 

Similar views were expressed by the President in the Budget Message of 1948: 

“While it is not sound public policy to charge for all services of the Fed- 
eral Government on a full-cost basis, and many services should be provided 
free, the Government should receive adequate compensation for certain 
services primarily of direct benefit to limited groups.” [Italics added.] 
(Progress Report of Bureau of the Budget, dated January 28, 1952, p. 2.) 

The Senate Committee on Expenditures in the Executive Departments, in its 
1950 report based on a study of certain agencies, including the Securities and 
Exchange Commission, referring to a proposed assessment of fees by Federa! 
agencies, said: 

“The committee does not herein aline itself either for or against the 
assessment of fees. Such a decision can prudently be made only after full 
and exhaustive hearings. There is no doubt, however, that, of the 12 agencies 
included in this study, some render services the benefits of which acerur 
wholly to special interests which derive therefrom the means of financial 
success. The committee does incline to the view that, in such instances, the 
cost to which the Government is put should be borne by the beneficiaries. 
Where there is joint benefit to a particular beneficiary and to all of the 
people, the cost should be equitably divided, and where there is doubt as to 
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the degree or preponderance of benefit, there should be no fee.” [Italics 
added.] (Report of Senate Committee on Expenditures in the Executive 
Departments, dated July 24, 1950, Sist Cong., 2d Sess., S. Rep, 2120, pp. 3-4.) 

In its Progress Report on the Review of Charges for Services and Products, 
dated January 28, 1952, the Bureau of the Budget stated: 

“The entire subject involves a number of basic considerations of public 
policy. Merely illustrative of these considerations are the following ques- 
tions which occur with respect to any given service which may be examined: 
Is the particular service one which is rendered primarily for the benefit of 
the public at large which ought to be payable from general tares, or is it a 
service for the benefit of particular individuals or groups and properly to be 
paid by those benefitting? Is it a service the cost of which should be shared 
by the general taxpayer and by those getting particular benefits? If the 
Governuient should receive compensation for rendering the service, should 
the return be based upon the cost of performing the service, upon compa- 
rable prices for having similar services performed commercially, or upon 
some other standard? Where the cost is used for a standard of pricing, 
what elements of costs (direct cost, depreciation, overhead, ete.) should be 
included in the computations?” [Italics added.] (p. 9.) 

Consistent with these declarations of legislative and administrative policy the 
Commission may subject investment companies to annual fees only if such com- 
panies by virtue of registration are special beneficiaries of Federal services. 
That registered investment companies are not the special beneficiaries of such 
regulatory legislation is manifest on the face of the Investment Company Act 
which declares that investment companies are affected with a national publie 
interest. On registration investment companies are granted no franchises nor 
protected from competition, nor are Federal services facilitating profitable op- 
eration made available. The Securities and Exchange Commission as to in- 
vestment companies is in the same position as is the Federal Trade Commission 
to trade and industry; and in its 1950 report to the Senate Committee on Ex- 
penditures in the Executive Departments, it was the opinion of the Federal 
Trade Commission, with which the Senate Committee agreed, that the Commis- 
sion rendered no services for which charges should be collected since the benefits 
of its activities accrued to the public generally. A similar opinion was expressed 
by the Senate Committee in regard to meat-inspection by the Department of 
Agriculture. 

(iii) The word “registration” as used in the statute is not intended to cover 
the type of registration effected by an investment company 

It is true that the word “registration” is used in Title V. However, this word 
cannot be considered as authorizing the imposition of fees for any and all kinds 
of registrations, but must be taken in the context in which it is used. This 
has been discussed in Section (i) above wherein it has been demonstrated that 
the registration of an investment company is not a thing of value or utility to 
the investment company. It seems clear, therefore, that what the Congress had 
in mind was such registrations as patent, trademark, and trade name 
registrations. 

An examination of the instant situation shows the distortion necessary to 
bring the proposed fees even within the nominal term of the statutory word 
“registration.” For the registrations of almost all existing investi 
pinies have long since been completed. It is too late to charge a fee fo - 
tration. In fact, although the title of the proposed rule reads “Registration 
Fees,” the text imposes a fee annually on “each investment company which is 
‘ygistered.”’ This is not a registration fee but a franchise charge or tax 

Il. The Proposed Rules as Applied to Investment Cormmpanies Result in a Finan- 
in] Burden of a Character which Contravenes ! usly Expressed Policy 
of the Congress. 

The primary function of an investment company i 
rate means an opportunity at a mini | cost to pool their 

order to secure diversification of risk and expert in’ 

alternatives are presented to the investor of mode 

est directly in operating companies, or he may im 

panies through the medium of an 

ternatives the advantages of diversif 

forded by the investment company 1 
* pense of such Management and any 
placed upon the investment company ji 
ete. The individual investing direct! 
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normal layer of corporate expense, taxation, charges, and levies, together wit! 
the layer of income tax upon dividends received and capital gains realized upou 
the sale of his investment. If, however, he invests indirectly through an invest 
ment company, and taxes, fees, charges, and other financial burdens are loade 
upon such investment company, the individual is confronted not merely wit! 
the layer of taxes, fees, charges, and expenses imposed upon the operating com 
panies, but also with an additional layer of financial charges imposed upon tl 
investment company. Thus between the earnings of the operating company and 
the disposable income of the investor there are imposed three tiers of financin 
charges. If the use of the investment company as an investment conduit for th: 
individual of moderate means results in substantially increased financial burde: 

being p'aced upon the investor solely because of the use of the investment con 

pany as an investment medium, such medium must necessarily be discarded 

That the Congress has long recognized that every financial burden placed 
upon investment companies results in an undesirable penalty on such form ot 
investment medium, is clearly indicated by the particularized tax treatmen: 
received by such companies culminating in the Revenue Act of 1942 amendments 
to Supplement Q. ($$ 361 and 362, Internal Revenue Code.) 

Prior to 1935 there had been virtually no tax on the ordinary income of in 
vestment companies, no tax being imposed on dividends received by one domesti: 
corporation from another. When the Public Utility Holding Company Act of 
1935 was pending in Congress, President Roosevelt sent a message to the Congress 
in which he proposed the imposition of a tax on dividends received by corporations 
in order to discourage holding companies. Recognizing the problem such a tax 
would create for investment companies, the President said: 

“Bona fide investment trusts that submit to public regulation and per 
form the function of permitting small investors to obtain the benefit of diver 
sification of risk may well be erempted from this tax.” [Italics added. | 
(House Ways and Means Committee, Report No. 1681, 74th Cong., Ist 
Sess. ) 

The effect of the Revenue Act of 1985 was to impose a tax upon 10% of the 
dividends received by one corporation from another domestic corporation, ef- 
fective with respect to the taxable years beginning after December 31, 1935 (Rey. 
Act’ of 1935, § 102 (h).) 

The Revenne Act of 1936, which also became effective with respect to the 
taxable years beginning after December 31, 1935 (and therefore fully superseded 
the provisions in the 1985 Act as of their effective date) reduced the dividends re- 
ceived credit from 90% to 85%. (Rev. Act of 1936, § 26 (b)). In this Act 
special provisions were inserted regarding investment companies, though only 
with respect to open-end companies. To qualify for this special treatment the 
companies had to distribute at least 90% of their net income, including capital 
gains. In such cases the companies were denied the benefits of the dividends re 
ceived credit but were granted credit for dividends paid. Thus by distributing 
100% of their income open-end investment companies could eliminate the cor 
porate tax in its entirety. (Rev. Act of 1936, $§ 13 (a) and 48 (e).) 

Amendatory legislation regarding investment companies was considered in the 
Revenue Act of 1938. Except for minor matters, however, it was deferred until 
after the enactment of the Investment Company Act which was then under con 
sideration and which did not become law until 1940. At the time the Investment 
Company Act was passed, the House Committee on Interstate and Foreion Com 
merce called special attention to the tax problems affecting the companies, saying: 

“Representatives of the Securities and Exchange Commission in con 
nection with the bill and members of the industry who appeared at the 
hearings called the attention of the subcommittee to the serious tax problem 
affecting investment companies. This problem has already been recognized 
by the Congress in the case of certain open-end management investment 
companies which receive special tax treatment under existing Federal Rey 
enue acts. The record before the committee indicates that the tax problem 
is very pressing with respect to closed-end management investment com 
panies of the type classified in this bill as ‘diversified.’ Jf the bill is passed 
the committee believes that the tax problem of these companics should r 
ceive prompt consideration by the Congress.” [Italies added.] (House 
Report No. 2689, p. 10, 76th Cong., 3rd Sess. ) 

The need for particularized tax treatment of investment companies was also 
recognized by the Senate: 

“Representatives of the Securities and Exchange Commission and of the 
industry who appeared at the hearings called the attention of the committe: 
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to the serious tax problem affecting investment companies. Jt appears that 
the nature of these companies in many respects, constituting a conduit for 
distribution of income to the smaller investor, is such that they should not 
be subjected to the same type of taxation as the ordinary business corpora- 
tion.” [Italics added.] (Report No. 1775 of Senate Committee on Bank- 
ing and Currency, 8S. 4108, p. 12) 

Accordingly, in the Revenue Act of 1942 Supplement Q was substantially 
amended, the principal changes being as follows: 

(1) The provisions were made applicable to closed-end as well as open-end 
companies, 

(2) The requirement that the companies distribute at least 90°° of their total 
net income in order to qualify for taxation under Supplement Q was modified so as 
to require distribution only of 90° of the ordinary net income, exclusive of capital 
vains. Thus it is no longer necessary that a company distribute its realized 
capital gains in order to relieve itself of tax on dividends received ; the corporate 
tax on the capital gains can also be eliminated by the company to the extent that 
the gains are actually distributed to shareholders. 

(3) Capital gains dividends (i. e., dividends paid out of long-term capital 
cains) were made taxable to shareholders as long-term capital gains instead 
of as ordinary income. 

In this form, with minor amendments made in 1950 and 1951, Supplement Q 
remains today. 

Such statements of administrative and legislative policy, subsequently enacted 
ii taxing legislation, seemingly indicate an historical attitude on the part of the 
Congress that, in recognition of their singular status and economic function, 
investment companies should not be burdened with Federal levies. 

The business of an investment company is comparable to the handling of 
funds by banks and trust companies acting as fiduciaries, by trustees, by com- 
mon trust fund associations, and by joint investment ventures. Such invest- 
ment media are unique in that, unlike ordinary business corporations they do 
not themselves create wealth but serve merely as conduits between their henefici- 
aries and wealth producing corporations. But trustees and trust funds are 
commonly available only to wealthy investors; investment companies are the 
normal channel of investment of investors of moderate means. 

Title V, if construed by the Commission to apply to investment comnanies. 
imposes an additional and unwarranted expense squarely on the shoulders of 
such companies, which, normally paying no income tax, cannot absorb the 
charge as a business deduction. Clearly such a charge as that proposed to be 
levied by the Commission contraverses a long standing policy of the Congress 
with respect to the imposition of financial burdens upon investment companies. 
Furthermore, such a levy, being imposed on the recognized investment conduit 
ot the small investor and not on the investment media of larger investors, is 
obviously retrogressive in nature. Such a sweeping reversal of legislative and 
administrative policy with respect to investment companies was not intended 
by the Congress in the enactment of Title V. 

Ill. The Proposed Regulations are Arbitrary, Inequitable and Prejudicial in 
their Application to Investment Companies. 

Although Title V prescribes that fees and charges must be fair and equitable 
tuking into consideration, among other things, cost to the government and 
ralue to the recipient, the proposed fees are related to neither cost to the 
Government nor value to the investment company of the Commission’s services 
but are comptited solely on the basis of the amount of the investment company’s 
assets. No attempt has been made to relate fees to the costs of particular 
services of the Commission or to the value to the recipient of the benefits thereby 
conferred. Nor for that matter has the Commission made available to the public 

iy significant data as to such costs or value. The formula proposed provides 
only for arbitrary annual filing fees, increasing in amount as the siz of the 
investment companies increases, and which are completely unrelated to the value 
or cost of the Commission's regulatory activities. That such is the case is 
indicated by the fact that the anticipated receipts from such fees will be at least 
15° greater than the estimated expense allocated to investment companies in 
the Commission's 1952 Budget. Since they are unrelated to cost or benefit such 
fees are taxes, and constitute a financial burden which Congress expressly 

tended to alleviate. 

As noted in the STATEMENT oF Facts the total charges to be imposed on invest- 
Inent companies exceeds the expense of their regulation: whereas the charges 
imposed on other regulated industries do not begin to cover the estimated cost 











52 BROKERS’ AND DEALERS’ FEES 


to the Commission of such regulation. The proposed schedule of fees is there 
fore unfair and inequitable as applied to investment companies in that the 
charges therein proposed, contrary to other proposed fees, not only cover but 
actually exceed the cost of regulation attributable to investment companies. 

No fee is suggested for companies whose securities are registered under the 
provisions of the Securities Exchange Act of 1934. Yet there is no basis in fact for 
the distinction between any service rendered by the Commission in relation to 
investment companies and any one of the industrial companies the securities 
of which are registered under the 1934 Act. Therefore, by proposing to levy 
2 charge upon investment companies without at the same time imposing similar 
charges on all other companies similarly regulated by the Commission, the 
propesed rules constitute an unfair and unequal imposition in violation of that 
uniformity required by law for charges of the nature sought to be imposed. 

1V. If Title V authorizes the proposed rules, it is an unconstitutional delegu- 
tion by the Congress of its taxing power. 

Although the Commission, functioning as an adminstrative agency, must pro 
ceed within the scope of Title V in the main without inquiry into the constitu 
tional authority of the Congress to pass such legislation, it is urged that the 
Commission should construe and apply Title V so as to minimize the possibility 
of such legislation being held an invalid exercise of legislative power by the 
Congress or an invalid delegation of legislative power by the Congress. 

If Title V is construed to authorize the proposed rules as applied to registered 
investment companies, it is an unconstitutional delegation by the Congress to 
an administrative agency of its power to levy franchise tares, 

Conventional usage defines a tar as a charge, especially a pecuniary burden 
imposed by authority upon persons or property for public purposes; whereas the 
word fee comports the idea of compensation for services. Webster, New Inter 
national Dictionary, 2d ed., 1935, unabridged. Hoyt v. United States, 1 U.S 
109 (1850), Commercial Nat. Bank in Shreveport vy. Parsons, 144 F. 2nd, 23 
(1944). As used in the United States Constitution the word tax is a generic 
term and includes all contributions imposed on individuals by the Government for 
its services. State ex rel. Lahey v. Garton, 32 Ind. 1, 2 Am. Rep. 315 (1869) ; 
United States v. Railroad Company, 17 Wall. 322 (1872), Memphis Natural Gas 
Co. v. MeCanless, 194 8. W. 2d 476 (1946). 

Adinittedly there is no fine edge of distinction between the terms fee and tar, 
but where the receipts from fees allegedly imposed to cover the expenses of 
state inspection have been in excess of such expenses such fees have been held 
to constitute a tax. Phipps v. Cleveland Refining Co., 261 U. S. 449 (1923). A 
fee imposed on public utilities to defray the expense of regulation has been called 
a franchise tax. Washington Ry & Electric Co. v. District of Columbia, 77 F. 
2d 366 (1935), Charlotte, C. d A. RR. Co. v. Gibbes, 142 U.S. 386 (1891). 

The charges presently proposed to be levied on investment companies are taxes, 
not fees, for services. The total estimated annual receipts therefrom are more 
than 15% in excess of the estimated expense to the Commission of regulation 
of registered investment companies; the basis of imposition is not cost to the 
Commission of such regulation but the total asset value of the regulated company, 
a basis unrelated to the value or expense of the services allegedly rendered 
Ability to pay, rather than the statutory standards of Title V, is the guide to 
imposition of the proposed fees and charges. Ability to pay is a formula of taz 
ation, not a measure of the cost of services rendered. 

The power to lay and collect taxes is vested by the Constitution solely in the 
Congress, U. 8S. Const. Art. I, § 8, which fact is emphasized by the requirement 
that all bills for raising revenue shall originate in the House of Representatives 
U. S. Const. Art. I, § 7. Although, subject to adequate standards, the Congress 
may properly delegate to others the execution of well-defined legislative policies, 
it is a traditionally recognized constitutional doctrine, and fundamental political 
principle, that the power of leyislation may not be delegated. The delevation 
of such legislative power is unconstitutional, Field v. Clark, 143 U. S. 649 (1892) : 
Panama Pefining Co. v. Ruan, 293 U.S. 888 (1985): A. LD. A. Schechter Poultry 
Corp. v. United States, 295 U. S. 495 (1935). The virtually unlimited power of 
taxation, unlike regulation, is not a subject matter over which the legislature 
cannot efficiently exert its power except by delegation of the power to fill in the 
details to an administrative agency. Nor is taxation, unlike foreign affairs, a 
field in which the legislature has traditionally shared its authority with the 
Executive. 

Construed so as to support the proposed rules as applied to investment com 
panies, there is serious doubt as to the constitutionality of Title V. So con 
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strued, the Congress has exceeded its constitutional authority in that it has 
not laid down a general rule delegating to an administrative agency, subject to 
adequately defined standards, the mere power to fill in the details but has dele 
gated to the Commission, without limit, the power to prescribe both incidents 
and rates of taxation. Not only is the language cost to the Government or value 
io the recipient an illusory standard to guide administrative discretion; but if 
permitted to authorize a levy based on asset value of the registrant as the rough 
equivalent of cost to the Government or value to the recipient, such language opens 
the door to unfettered administrative discretion. The Commission, in controlling 
its own costs, can tailor the statutory standards to the exercise of its discretion ; 
whereas it is the tailoring of administrative discretion to adequate statutory 
standards that permits of certain delegation 

Where the discretion of the administrative agency as to the amount of costs 
which may be imposed upon the regulated person is unlimited, such legislation has 
been struck down. State v. Northiwestern Electric Co., 49 P. (2nd) 8 (1935). 

V. Sections 8 and 38 (a) of the Investment Company Act of 1940 Provide no 
Authority for the Proposed Fees. 

Section 8 gives the Commission a certain discretion as to the form and content 
of registration statements. Section 38 (a) gives the Commission authority to 
issue rules and regulations “necessary or appropriate to the exercise of the powers 
conferred upon the Commission elsewhere in this title’ (Italics added). 

If Title V authorizes the imposition of the proposed fees, no further authority 
is needed, Without the authority of Title V, Sections S and 3S (a) are meaning- 
less in this connection and with the authority of Title V they are superfluous. 

VI. The Commission Has no Authority to Suspend or Terminate the Registra- 
tion of an Investment Company for Failure to Pay the Fees Proposed Even if 
Valid. 

Nowhere in the Investment Company Act of 1940 or in Title V of the Inde- 
pendent Offices Appropriations Act, 1952, does any such authority appear. Section 
8 (e) of the Investment Company Act of 1940 authorizes suspension or revoca- 
tion of a registration under specified conditions. Failure to pay the proposed 
registration fees does not constitute a ground for suspension of revocation either 
explicitly or by implication. 

Respectfully submitted. 

SULLIVAN & CROMWELL, 
Counsel for National Association of Investment Companies. 


Mr. Riciarpson. Therefore, 1 will confine my testimony to our 
particular problem as it is affected by the bill before this subcommittee. 

Mr. Hetxier. Do you wish to have this brief filed with the com- 
mittee, or put in the record ¢ 

Mr. Ricuarpson. I would like to have it, if it is permissible, put in 
the record, sir. Iam not familiar with your procedure, and I do not 
know whether that is a proper request. 

Mr. Hetier. Without objection, it will be considered as part of the 
cecord., 

Mr. Rrenarpson. Therefore, my testimony will be confined to the 
bill before you as it happens to affect the investment company business. 

The specific purpose of my appearance is to propose that the present 
bill, or the so-called Busbey bill, be amended by striking out the period 
at the end and inserting the words 
or with respect to investment companies registered pursuant to the provisions 
of the Investment Company Act of 1940, as amended 

In other words, the exemption from the application of title V would 
be extended, adding investment companies under the 1940 act to be 
included with brokers and dealers in the exemption proposed in the 
bill before you. 

The principal function of an investment company is to afford inves- 
tors of moderate means an opportunity at minimum cost to pool invest- 
ment resources in order to secure diversification of risk and expert 
investment management which would not otherwise be available to 
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the small investor. ‘The National Association of Investment Com- 
panies, through its member companies, represents over 1,372,000 invest- 
ment company stockholders with an average investment of less tha» 
$3,000. The membership comprises 139 management investment cor)- 
panies, all registered with the Securities and Exchange Commission. 

It is the belief of the National Association of Investment Con, 
panies that title V of the Independent Offices Appropriation Act docs 
not apply, nor was it intended by the Congress to apply, to investment 
companies. The argument on that score is in the brief which has 
been filed with you. However, in view of the proposed amendment of 
title V, the national association wishes to urge upon the committee 
consideration of an extension of such amendment to include within 
its scope investment companies registered with the Securities and 
Exchange Commission pursuant to the provisions of the Investment 
Company Act of 1940. It thereby will be made explicit that suc!) 
registered investment companies are not to be burdened with further 
registration, filing, or other fees, imposts, or charges. 

As stated, the principal function of an investment company is to 
afford investors of moderate means an opportunity at minimal cost 
to pool investment resources in order to secure diversification of risk 
and expert investment management. The investor may invest either 
directly in an operating company or indirectly in an operating com- 
pany through the medium of an investment company. In investing 
directly such investor faces the normal layer of corporate expense 
and taxation, together with the layer of income tax upon dividends 
received and capital gains realized upon the sale of his investmen(. 
If, however, he invests indirectly through an investment company, 
and taxes, fees, charges, and other financial burdens are loaded upon 
such investment company, the individual is confronted not only with 
the layer of taxes and expenses imposed upon the operating compan) 
but with an additional layer of financial charges imposed upon thie 
investment company as well. 

That the Congress has long recognized that every financial burden 
placed upon investment companies results in an undesirable pen- 
alty upon such form of investment medium, seems clearly indicated 
by the particularized tax treatment received by such companies cul- 
minating in the Revemie Act of 1942 amendments to supplement Q 
(sees. 361 and 362, Internal Revenue Code). 

Prior to 1935 there had been virtually no tax on the ordinary in- 
come of investment companies, no tax being imposed on dividends 
received by one domestic corporation from another. When the Pub 
lic Utility Holding Company Act of 1935 was pending in Congress, 
President Roosevelt sent a message to the Congress in which he pro 
posed the imposition of a tax on dividends received by corporations 
in order to discourage holding companies. I will, in the interest of 
brevity, simply state that the investment companies’ special tax treat- 
ment, or particularized tax treatment for them, was first requested or 
advocated by President Roosevelt in a message to Congress in 1935, 
when he stated that in connection with the proposal to impose a tax 
on intercompany dividends which had previously been tax-free to 
the recipients, and consequently investment companies had suffered 
no double layer of taxation in practice up to that time, the President 
at that time said: 
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Bona fide investment trusts that submit to public regulation and perform 
the function of permitting small investors to obtain the benefit of diversifica- 
tion of risk may well be exempted from this tax. 

That is from the House Ways and Means Committee Report No. 
681 of the Seventy-fourth Congress, first session. 

The effect of the Revenue Act of 1935 was to impose a tax upon 
10 percent of the dividends received by one corporation from another 
domestic corporation, effective with respect to the taxable years begin- 
ning after December 31, 1935. That is in the Revenue Act of 1935, 
section 102 (h). 

The Revenue Act of 1936, which also became effective with respect 
to the taxable years beginning after December 31, 1935-——and there- 
fore fully superseded the provisions in the 1935 act as of their effec- 
tive date—reduced the dividends-received credit from 90 to 85 per- 
cent. That is section 26 (b) of the Revenue Act of 1936. In this 
act, special provisions were inserted regarding investment companies 
though only with respect to open-end companies. To qualify for this 
special treatment the companies had to distribute at least 90 percent 
of their net income, including capital gains. In such cases the com- 
panies were denied the benefits of the dividends-received credit but 
were granted credit for dividends paid. Thus, by distributing 100 
percent of their income, open-end investment companies could elim- 
inate the corporate tax in its entirety. That is in the Revenue Act 
of 1936, sections 13 (a) and 48 (e). Except for minor matters, 
further amendatory legislation was deferred until after the enact- 
ment of the Investment Company Act, which did not become law 
until 1940. 

At the time such act was passed, the House Committee on Inter- 
state and Foreign Commerce called special attention to the tax prob- 
lems affecting the companies, saying: 

Representatives of the Securities and Exchange Commission in connection 
with the bill and members of the industry who appeared at the hearings called 
the attention of the subcommittee to the serious tax problem affecting invest- 
ment companies. This problem has already been recognized by the Congress 
in the case of certain open-end management investment companies which receive 
special tax treatment under existing Federal revenue acts. The record before the 
comlittee indicates that the tax problem is very pressing with respect to closed- 
end management investment companies of the type classified in this bill as 
“diversified.” If the bill is passed the committee believes that the tax problem 
of these companies shonld receive prompt consideration by the Congress (H. 
Rept. No. 2689, p. 10, 76th Cong., 3d sess.). 

The need for particularized tax treatment of investment companies 
was also recognized by the Senate : 

Representatives of the Securities and Exchange Commission and of the in- 
dustry who appeared at the hearings called the attention of the committee to 
the serious tax problem affecting investment companies. It appears that the 
nature of these companies in many respects, constituting a conduit for dis- 
tribution of income to the smaller investor, is such that they should not be 
subjected to the same type of taxation as the ordinary business corporation 
(Rept. No. 1775 of the Senate Committee on Banking and Currency, 8S. 4108, 
p. 12). 

As a result of this proposal of the President, a special provision 
for the taxation of certain types of investment companies was in- 
serted in the Revenue Act of 1936, and in the reports of the Senate 
and House Committees reporting the Investment Company Act of 
140, the special problems of taxation of investment companies were 
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recognized, and the recommendation of those two committees to the 
full Congress was made that special provision be continued for the 
types thaf had already been taken care of, and that it be extended 
to the closed-end companies, which are one type of such company; 
with the result that in the Revenue Act of 1942, supplement Q was 
substantially amended, The principal changes were as follows: 

(1) The provisions were made applicable to closed-end as well as 
open-end companies. 

(2) The requirement that the companies distribute at least 90 
percent of their total net income in order to qualify for taxation unde: 
supplement Q was modified so as to require distribution only of % 
percent of the ordinary net income, exclusive of capital gains. Thus, 
it is no longer necessary that a company distribute its realized capita 
gains in order to relieve itself of tax on dividends received; the 
corporate tax on the capital gains can also be eliminated by the com 
pany to the extent that the gains are actually distributed to share 
holders. 

(3) Capital gains dividends, that is, dividends paid out of long 
term capital gains, were made taxable to shareholders as long-term 
capital gains instead of as ordinary income. 

In this form, with minor amendments made in 1950 and 1951, sup 
plement Q remains today. 

Such statements of administrative and legislative policy, subse 
quently enacted in taxing legislation, seemingly indicate an histori 
cal attitude on the part of the Congress that, in recognition of thei: 
singular status and economic function, investment companies should 
not be burdened with Federal levies. 

Title V, construed to apply to investment companies, imposes ar 
additional and unwarranted expense squarely on the shoulders ot 
such companies, which, normally paying no income tax, cannot ab- 
sorb the charge as a business deduction. Clearly such a charge con- 
traverses a long-standing policy of the Congress with respect to th: 
imposition of financial burdens upon investment companies. Such a 
sweeping reversal of legislative and administrative policy with re- 
spect to investment companies was not the intention of Congress in 
the enactment of title V. 

It is the belief of the National Association of Investment Com 
panies that the specialized tax treatment such companies have re- 
ceived from the Congress, briefly outlined above, is indicative of the 
legislatures’ recognition of the peculiar financial status of such com- 
panies. It further believes that it was not the intent of the Congress 
to authorize the imposition upon registered investment companies of 
the fees presently contemplated by the Securities and Exchange Com 
mission, and that such should be made explicit by extension of the 
proposed amendment to include within its scope registered invest 
ment companies. Thus, it is urged that the present bill be amended 
by striking out the period at the end thereof and inserting the fol 
lowing: 
or with respect to investment companies registered pursuant to the provisions 
of the Investment Company Act of 1940, as amended. 

Further reference is made to the brief of the National Association 
of Investment Companies filed with the Securities and Exchange 
Commission annexed hereto and made a part hereof. 
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Mr. Heiter. Thank you very much, sir. 
I understand Mr. Gammons is the next witness. 


STATEMENT OF PAUL A. GAMMONS, NEW YORK CITY, N. Y., AP- 
PEARING FOR HARRY R. AMOTT, PRESIDENT OF THE NEW YORK 
SECURITY DEALERS ASSOCIATION, NEW YORK CITY, N. Y. 


Mr. Gammons. Mr. Chairman, my report takes 20 minutes to read. 
| have condensed it, and I have filed the main report. I was won- 
dering, in the interest of conserving time, just how long I should 
take. 

Mr. Hevier. We will consider your entire statement and make it 
a part of the record, if you so w ish, and you can be sure that the com- 
mittee will study it. If you want to make any other comments out- 
-ide the statement, we will be very happy to hear from you. 

(The prepared statement of Harry Re Amott is as follows :) 


REMARKS Mabe By Harry R. AMor?T, PRESIDENT, New YoRK Securiry DEALERS 
ASSOCIATION 


Members of the Committee on Interstate and Foreign Commerce of the House 
of Representatives, lam Harry R. Amott of 150 Broadway, New York, N. Y. I 
am president of the New York Security Dealers Association, in behalf of whose 
membership I am here today. 

The New York Security Dealers Association, organized in 1926, and composed 
of leading over-the-counter dealers, hereby registers its protest against and ob- 
jection to a proposal of the Securities and Exchange Commission, set forth in 
its release dated January 381, 1952, to adopt rules prescribing certain fees and 

harges, and in particular the proposal to levy registration fees upon brokers 
ind dealers. The grounds upon which the protest and objection are based are: 


I, CONGRESS HAS NOT AUTHORIZED THE PROPOSED ACTION 


The proposed action is based on title V of the Independent Offices Appro- 
priation Act, 1952, which recites that it is the sense of Congress that “Any work, 
service, publication, * * *  benetit, privilege, authority, * * *  fran- 
chise, license, permit, certificate, registration, or similar thing of value or utility 
performed, furnished, * * granted, prepared, or issued by any Federal 
Agency * * * = shall be self-sustaining to the full extent possible * * *” 
ind authorized the imposition of * * * such fee, charge, or price, if any, 
* * * as the Agency shall determine “ * * * to be fair and equitable tak- 
ng into consideration direct and indirect cost to the Government, value to the 
ecipient, public policy or interest served, and other pertinent facts * * *” 

[Italics supplied. ] 

Presumably title V was enacted to remedy a condition referred to in the 
eport of the House Committee on Appropriations. The report stated that the 
Government is not receiving full return from many of the “services which it ren- 
lers to special beneficiaries.” The language of title V supports this view. It 
iuthorized Federal agencies to impose fe es to cover the cost of things of “value 
rv utility” furnished by the Agency to a “recipient.” 

A broker or dealer is not the recipient of anything from the Securities and 
Exchange Commission arising out of registration with the Commission. To 
assert that he is, the Commission is forced to take the position that it is granting 
i privilege. No support for this position can be found. The Securities Exchanze 
\ct of 1934 provides that the right to Gonduct a securities business through the 
nails follows automatically upon the termination of the stipulated period after 
he filing of a registration statement. No affirmative action by the Commission 
s hecessary. No discretionary authority is vested in it. It may deny registra- 
tion on certain grounds but that is the limit of its function. Congress pre- 
~cribed definite grounds for denying registration including violation of a rule of 
he Commission but the Commission's rule-making power was limited to certain 
specified matters, none of which relates to fees. And to argue that title V grants 

ch rule-making power begs the question as such an argument assumes that 
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title V is applicable because a privilege is involved which is the very thing whi 
must first be proven before title V may be applied in this case. 

Accordingly, there not being a privilege a broker-dealer is not the recepient «1 
a thing or value or utility for which he may be charged a fee under the authority 
of title V of the Securities Exchange Act of 1984. 


Il. THE PROPOSED RULE RELATING TO BROKERS-DEALERS INJECTS A CONCEPT WHI: 
WOULD DESTROY THE VALUE OF THE PRESENT REGULATORY SCHEME 


The Securities and Exchange Commission sought the introduction of the 


Maloney amendment (sec. 15A) to the Securities Exchange Act of 1934 whi 
permitted the registration of associations of broker-dealers. Such an associ:- 
tion was intended to provide a mechanism of self-regulation. The general reg 
ulatery scheme contemplated disciplinary action by national securities ex 
changes regarding conduct of its members, and by registered securities ‘ss 
ciations with respect to its members. Each organization could discipline i's 
members for violations of the Securities Exchange Act of 1934, and it was en 
visioned that the Commission would step in when the organizations had failed 
to take proper action. 

All securities dealers actively engaged in doing business with the public ar 
already under practical compulsion to be members of and to pay dues to tly 
National Association of Securities Dealers, Inc., the quasi-official organization 
created under the Maloney Act for the self-regulation of the securities business 
As a member of the NASD, a dealer pays dues based primarily upon the size of 
his business in terms of personnel and the volume of his underwriting business 
The schedule of dues is fixed by the board of governors, a group broadly rep 
resentative of securities dealers of all types, and is reviewed at intervals. .\| 
though regarded as burdensome by most dealers, it is considered equitable by 
almost all of them. The annual budget of the NASD closely approximates in 
dollar total the $455,000 which the SEC estimates as the annual yield of its 
proposed fees. 

During the past 13 years the NASD has performed a great service for its 
members and for the investing public by establishing standards of commercia! 
honor and just and equitable principles of trade which have become universal: 
recognized and accepted in the industry. Thanks to the volunteer and unpaid 
services of hundreds of leading securities dealers of the board of governors and 
district and other committees, supplemented by the efforts of a highly trained 
staff and of counsel, a workable and satisfactory pattern in self-regulation has 
become thoroughly established, In the process, some millions of dollars, paid 
as dues by the members, have been spent. 

Under the terms of the Maloney Act, the NASD has the power to censure 
fine, suspend, or expel from membership, subject to appeal to, and review by 
the SEC. The imposition of such penalties is a grave responsibility. For effec- 
tive regulation the regulatory power must be administered from a broad pe! 
spective, not on the basis of narrow, legalistic interpretation of technical rules 
It is best administered by broad-minded, experienced businessmen thoroughi) 
familiar with business practices. In a business where reputation is pecu 
liarly important, it is essential that justice be done with minimum publicit; 
An alleged offender against the association’s rules of fair practice is protected 
by the limitations upon the association's power to discipline and by his righ 
of appeal to the SEC. The public is protected by unceasing vigilance exercised 
by NASD committeemen and staff. 

Surely this is a far better system than would be the much more expensive alter- 
native of leaving discipline wholly to SEC action. Such a system of discipline 
would necessarily be administered by paid staff members lacking the broad ex- 
perience now found in NASD business conduct committees. Employment of 
counsel would be almost invariably necessary, the proceedings would be more 
formal and conducted in a more legalistic atmosphere, appeal to the courts would 
become more frequent. 

The existing division of functions whereby the SEC processes registration 
statements, polices trading on exchanges, administers proxy rules, oversees the 
operations of investment companies and “‘backstops” the self-regulatory activities 
of the NASD would seem to be ideal. 

To double the financial burden upon securities dealers would inevitably lead 
to demands for the dissolution of the NASD. If the activities of the SEC in the 
public interest seem to the Congress inadequate justification for the appropriation 
of public funds to meet its budget, perhaps they might be curtailed at some points 
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At any rate, there seems no basis for supposing that the Congress has expressed 
any intent to repeal the Maloney Act or permit its provisions to lapse. The NASD 
has carried out its duties under the Maloney Act with magnificent success, and 
the members of the NASD should not be subjected to a double burden. 

We believe the Securities and Exchange Commission should do everything in its 
power to st rengthen and further the work of the NASD, unless the Commission 
and Congress have decided that the entire theory of self-regulatory organizations 
was an error and should be abandoned. 

Moreover, Many groups of citizens subject to Government regulation might 
reasonably be held to be beneticiaries of such regulation. Common carriers are 
assured of rates which may be inadequate but at least eliminate cut-throat com- 
petition. Radio and television broadcasting stations enjoy local monopolies of 
their particular wavelengths or channels. Such businessmen may find certain 
features of regulation irksome at times but they, as well as the general public, 
unquestionably derive some benefits therefrom. No such benefit accrues to se- 
curities dealers from the operations of the Securities and Exchange Commission. 
They are subject to the keenest and most unrestrained competition with each 
other and with other industries for the public’s dollars. They receive no subsi- 
dies, their profit margins are, in practice, subject to rules. Their limited capital— 
and the total capital employed by all registered dealers is far less than the assets 
of any one of a dozen industrial or utility corporations is employed at a great 
hazard in the performance of a vital economie function. 

On the face of it, the proposed schedule of fees constitutes discriminatory taxa- 
tion. It is discriminatory as between securities dealers and businessmen in 
other fields; it is discriminatory as between one securities dealer and another. 

In the first place, there is no logical reason for assessing fees against one group 
of citizens engaged in business and not against all groups of employers of self- 
employed citizens. A farmer certainly derives far greater benefits from the 
Federal Government than does a securities dealer. Government officials stand 
ready with advice as to methods of operation, marketing techniques, soil con- 
servation, and other problems. A Government agency administers price sup- 
ports which eliminate much of the farmer’s market risk. Another stands ready 
to lend him money without recourse on his crops. Another will make or guaran- 
tee mortgage loans on generous terms on farm property. Cash benefits are avail- 
able to him for improving his own property by soil conservation. The farm pro- 
gram has cost billions of dollars of taxpayers’ money over the past 20 years. If 
any citizens are to be assessed so much a head for trying to earn a livelihood, the 
farmers of the United States would be far more logical victims than securities 
dealers. 

The proposed action by the Securities and Exchange Commission is uncon 
stitutional in that it contravenes the Constitution which grants to Congress alone 
the authority to enact laws. Congress has prescribed in section 15 (b) of the 
Securities Exchange Act of 1954 the procedure and grounds upon which registra 
tion may be revoked or canceled. The proposed rule X-15B-7 states that unless 
the fee is paid registration shall “terminate.” In effect this amends section 15 
(b) and the Commission does not have the power to amend the laws of Congress. 

In absence of any provision in title V relating to penalties for failure to pay 
fees also indicates that Congress was dealing with instances where the “recipient” 
upon the exercise of his own volition would seek a thing of “value or utility” and 
is free to decide whether the benefit is worth the charge. If too costly he would 
forego the benefit. But that is not the case where the broker-dealer is compelled 
by law to file a registration statement just as he is required to file an income-tax 
return. There is no choice. He is ont a “recipient” but a compulsee. Thus, the 
absence of any provision relating to penalties is compatible only with a situation 
where the “recipient” has freedom of action. If the Commission asserts that 
the applicant has a free choice—whether or not to conduct a securities business- 
it may be charged with the advocacy of a view opposed to a fundamental principle 
upon Which the Republic was founded—the right to pursue a gainful occupation. 
And any laws in the public interest that may be legally enacted in connection 
with the exercise of that right must be adopted by the elected representatives of 
the people and not promulgated by appointees. 

Furthermore, the proposed rule also represents an attempt to exercise powers 
civen to Congress; namely, the power to enact laws with respect to the use of the 
mails and with respect to taxes. Congress did not intend to relinquish its 
power. 

The Securities and Exchange Commission's asserted power would allow it to 
impose such fees as may be necessary to carry out its functions. In fact it refers 
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to section 23 (a) of the Securities Exchange Act of 1934 as authority for its 
action. This section grants to the Commission the power to make such rules 
“as may be necessary for the exercise of functions vested in it.” Thus the 
asserted power, if logically extended, would enable the Commission to levy such 
fees as would bring into the Treasury a sufficient amount to cover the $5,378,480 
appropriated by Congress for the Commission's salaries and expenses. It is no 
answer to say that the fees are paid into the Treasury as “miscellaneous receipts.” 
If the Commission can collect $10 000,000 Congress could hardly refuse to cover 
such receipts into an appropriation for agency and at long last complete inde 
pendence of the agency from the control of the people acting through the Congress, 
will have been obtained—an objective sought by those who would change our form 
of government. 

In conclusion I wish to say that the New York Security Dealers Association, 
as the record will show, has consistently supported the Securities and Exchange 
Commission in its every effort to protect the public interest, and to improve its 
relations with the securities industry. In this instance however we cannot agree 
with the Commission in its proposals, because we consider them unwise and un 
reasonable, 

Thank you very much for your courtesy to me. 

Mr. Gammons. The New York Security Dealers Association, organ- 
ized in 1926, and composed of leading over-the-counter dealers, hereby 
registers its protest against and objection to a proposal of the Securi- 
ties and Exchange Commission, set forth in its release dated Janu: ary 
31, 1952, to adopt rules prescribing certain fees and charges, and in 
particular the proposal to levy registration fees upon brokers and 
dealers. The grounds upon which the protest and objection are based 
are: 

First, Congress has not authorized the proposed action. 

Second, the proposed rule relating to brokers-dealers injects a con- 
cept which would destroy the value of the present regulatory scheme. 

The Maloney amendment provided brokers and dealers with a 
mechanism of self-regulation known as the National Association of 
Securities Dealers. All security dealers actively engaged in doing 
business with the public are already under practical compulsion to 
be members of and to pay dues to the NASD, 

During the past 13 years, the NASD has performed a great service 
for its members and for the investing public by establishing “standards 
of commercial honor and just and equitable principles of trade,” 
which have become universally recognized and accepted in the indus- 
try. Due to the volunteer and unpaid services of hundreds of lead- 
ing securities dealers of the board of governors and district and other 
committees, supplemented by the efforts of a highly trained staff 
and of counsel, a workable and satisfactory pattern in self-regulation 
has become thoroughly established. 

Under the terms of the Maloney Act the NASD has the power to 
censure, fine, suspend, or expel from membership, subject to appeal 
to and review by the Securities and Exchange Commission. 

If the Securities and Exchange Commission’s proposal of fees were 
to be adopted, it would double the financial burden of the brokers 
and dealers, the end result undoubtedly being the demand for the 
dissolution of a thoroughly satisfactory "NASD. 

The proposed schedule of fees constitutes discriminatory taxation. 
It is discriminatory as between securities dealers and businessmen in 
other fields. 

In conclusion, IT wish to say that the New York Security Dealers 
Association, as the record will show, has consistently supported the 
Securities and Exchange Commission in its every effort to protect 
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the public interest, and to improve its relations with the securities 
industry. In this instance, however, we cannot agree with the Com- 
mission in its proposals, because we consider them unwise and un- 
reasonable. 

That is just a summary, Mr. Chairman, but you say the full report 
may be filed. 

Mr. Hevier. Thank you very much. We will accept the full report. 

The next witness is Mr. Bickel. 


STATEMENT OF CLARENCE A. BICKEL, MILWAUKEE, WIS., CHAIR- 
MAN OF THE BOARD OF GOVERNORS, NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 


Mr. Heuter. Do you intend to offer for the record the Memorandum 
of Law in Opposition to Fees and Charges Proposed by the Securities 
and Exchange Commission annexed to the first four pages of your 
statement ? 

Mr. Bicker. Yes; the statement made before the SEC, and the 
comments, but not the big report. 

Mr. Hetzer. Without objection, it will be so ordered. 

(The information referred to is as follows :) 


STATEMENTS OF Messrs. BicKeL, McCurcHEeoN, AND SULLIVAN ON BEHALF OF THE 
NATIONAL ASSOCIATION OF SECURITIES Draers, INc., Berore THE SECURITIES 
AND EXCHANGE COMMISSION Marcu 31, 1952 


STATEMENT OF CLARENCE BICKEL, OF Ropert W. Balrp & Co., MiLWAUKEE, WIS., 
ON BEHALF OF THE NATIONAL ASSOCIATION OF SECURITIES DEALERS 


Mr. BickeLt. Mr. Chairman and members of the Commission, my name is 
Clarence Bickel. I am a partner in Robert W. Baird & Co., of Milwaukee. I 
appear on behalf of the National Association of Securities Dealers, of which I 
am currently chairman of the board of governors. 

The National Association of Securities Dealers appears here to oppose adop- 
tion of the proposed fees for (a) registration of broker-dealers; (6) registration 
of investment companies; and (c) registration of investment advisers. Our 
primary interest is the fee for the registration of broker-dealers, 

I would like to present as a part of the record statements from brokers and 
dealers throughout the country, merely to point out that the opposition is 
widespread and is not from just a few well-to-do Wall Street firms. I will urg 
upon you the view that under title V of the Independent Offices Appropriations 
Act for 1952, you are requiring excessive fees to consider among other things 
publie policy or interest served. 

An application of that standard requires you, we believe, to consider very 
seriously the activities of the NASD and its relationship to you. Although I am 
not a lawyer I try to understand the English language. I have read the perti- 
nent language of title V of the Independent Offices Appropriation Act of 1952. 

I find that it first states that “It is the sense of Congress that certain govern- 
mental privileges or functions shall be self-sustaining to the fullest extent 
possible.” It is then provided that each agency shall prescribe for such fune- 
tions, such fee, if any, as may be determined to be fair and equitable, taking into 
cousideration direct and indirect costs to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts. 

As I read that language the Congress has given you a very large degree of 
discretion. First it provides that there are certain functions which Congress 
wants to be self-sustaining to the extent possible. Then it goes on to provide 
that agencies can prescribe fees, but it says fees, if any. 

To me that plainly means that there are some cases where Congress intended 
that no fees would be prescribed. Those things include not only costs to the 
Government and value to the recipient, but also public policy or interest served. 
If cost to the Government were the only thing to be taken into account, indeed 
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the fees would be enough to make the function self-sustaining. Hence the men- 
tion of other considerations must mean that the fees may be less than the cost 
to the Government. 

If considerations of policy, for example, are sufficiently important, there may 
be no fee at all. That is why we wish you to consider very seriously the effect 
of these fees from the standpoint of the NASD, and to take into account the 
activities of the NASD and their importance to you and to the Congress and 
to the public at large. 

You have heard I am sure of the problems which have been raised with various 
States by the increasing scope of Federal taxation. When both the Federa! 
and State Governments tax the same thing the Federal Government usually 
comes out on top and a source of revenue important to the States dries up or 
is sreatly impaired. 

This is a subject that has become of great concern to the tax authorities of 
the States and the Federal Government are making efforts to adjust their revenue 
raising policies so as to avoid this kind of harm done by the Federal to the State 
Governments by overlapping taxation. 

You have in a small way a problem with the NASD which is not unlike that 
existing on such a broad scale between the States and the Federal Government 
The NASD has to rely upon its members for financial support. Annual assess- 
ments have to be made. As a practical matter, these assessments are paid as 
an expense of being a broker-dealer and engaging in the business. When you 
propose to assess an annual charge on broker-dealers for registration with you, 
you are proposing an assessment not for the same privilege but an assessment 
for simply being a broker-dealer. 

Already a number of States, as you know, make such levies. You are pro 
posing to levy a second and for many broker-dealers in certain States a third 
charge or tax simply for being a broker-dealer. This law we submit gives you 
ample discretion to take that policy into consideration and to withhold fees for 
these registrations even if you feel that otherwise the law authorizes such fees 

Let me point out how serious this is from the NASD standpoint. We have an 
annual budget this year of some $567,000, Assessments are made upon our 
members ina manner which you have approved. We are very many small mem 
bers. Seventy-nine percent of our members have less than 10 sales personnel. 
They are seattered throughout the country. 

You know that our members are made up predominantly of very small houses, 
and a great many of them have very modest earnings. They have to be care- 
ful about expenses and strongly resist further expenditures of money. Many 
of them have a very small capital invested in their business. Their margins of 
profit have been squeezed lower and lower by many factors. Their costs have 
risen substantially. There is a limit on the costs which can be absorbed in view 
of the 5-percent policy of the NASD. 

On the other hand, the NASD is constantly pressed to the very limit to do the 
things which we and you want it to do because of the need to keep its budget to 
a minimum. I hardly need to remind you of the very important functions we 
perform. Ihave no hesitation in saying that even aside from our self-disciplin 
ary functions the NASD probably works more closely with the Government in 
areas of mutual interest than any other association of businessmen. 

This is due to the peculiar nature of our business. There is no doubt whatever 
in my mind or in the minds of my colleagues that if these fees are adopted, even 
if they are kept relatively small, you will have made the task of the NASI 
enormously more difficult. You will be making an assessment on our members 
which will total between $500,000 and S7CO0,000 annually for broker-dealer regis 
trations alone. 

You cannot siphon that much money out of this business for Government 
regulation and expect the selfsame people will continue to meet their NASD 
assessments with any spirit of willingness and cooperation. Enormous impetus 
will be added to the forces seeking to curtail if not destroy the NASD. Tremen 
dous opposition will be encouraged to any effort on the part of the NAST to add 
to its activities which may involve budgetary increases. 

You will have thrown in our way one of the most discouraging blocks which we 
have ever faced in our effort, consistent with the spirit of the Maloney Act, to 
build up a self-reliant, strong, professional business. In conclusion I wish te 
state that I am sure our board of governors would weicome an opportunity to 
work with the staff of the Commission in an attempt to develop methods or means 
of reducing the costs of the Commission by eliminating duplication of examinine 
or other functions wherever possible. 
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In the final analysis, they are also taxpayers and recognize that the costs of 
government must be paid directly or indirectly by us. If through our joint 
efforts these costs can be reduced, our association will have made a very valuable 
contribution to our economy. 

Thank you. 





STATEMENT OF JOHN McCuTrcHroNn 


Mr. McCutcHeon. My name is John McCutcheon. I have been in the securities 
business about 30 years and for the last 20 years have owned a one-man broker- 
dealer shop in St. Louis incorporated under my name. 

lam currently serving my fifth year on the board of governors of the National 
Association of Securities Dealers and also my fifth year on the national business 
conduct committee, having previously served as a member of the district com- 
mittee for district No. 7. I would like to give you briefly some reactions to the 
proposed schedule of fees as related to the problem of self-regulation in the 
securities industry. 

The members of the Commission probably know the broad historical and legal 
background of NASD much better than I. There are, however, certain problems 
of operating NASD which I understand, or at least see more Clearly than you 
probably do. In the first place, you are very busy men, harassed by your own 
serious problems and by an enormous burden of work, pulled at from different 
directions by conflicting interests. 

It would indeed be surprising if you did not on occasion become somewhat 
cynical about the good faith of the representations made to you by some of these 
interests. In the second place, you operate an organization the entire personnel 
of which are full-time paid employees of the Federal Government. Duties and 
functions may be assigned and performance under those assignments required. 

To your personnel the business of performing those assignments is also the 
business of making a living. It is vastly different in the case of NASD, where our 
entire paid personnel for the whole United States consists of 49 individuals. All 
of the major policy making, and a vast amount of the work, is done by men who 
take all the time they give to association affairs away from the business of making 
a living. 

In the last analysis, your organization runs on salaries and ours on morale and 
esprit de corps. The job of serving as a member of a district committee like 
Chicago or New York requires an enormous amount of time. The members of a 
district business-conduct committee give a great deal of time to the association, 
and sometimes win as their thanks the undying enmity of some of their associates. 

A member of the national business-conduct committee may be called upon to 
come from Houston or San Francisco or Denver to New York or Boston or 
Washington to sit for 2 or 83 days on an appeal from a district committee decision. 
In my 5 years on that committee, there has never been a refusal to respond to 
such a call, except in cases where a sense of propriety caused a member to dis 
qualify himself. 

It should be pointed out, too, that the hundreds of men who have given so 
generously of their time to association affairs are among the best citizens, the 
most publice-spirited and enlightened element in our business. Certainly, their 
motivations are not all selfish—self-interest, yes, the same kind of self-interest 
that makes a democracy work, that keeps freemen free. 

We have no stick to make our members work and very little carrot with 
which to reward them, except the carrot of self-esteem that makes a good citizen 
want to pull his end of the load. There is something else, too, they work for 
a Vision, an ideal. 

So you will know that my concept of this vision or ideal was not prepared 
specifically for this occasion, I should like to quote briefly from a draft 
memorandum I prepared a number of years ago for the national business-con 
duet committee in a disciplinary case then before us an appeal. 

“In deciding on this appeal * * * we should think of ourselves as partici 
pants in a new experiment in governmental forms, an experiment to find the 
answer to the terrifying problem of an ever-bigger government and the in- 
evitable evils of an ever-expanding bureaucracy. 

“The contemporary growth of big business, big labor, and big government, 
with the relative decline in the importance of the individual, his lack of a sense 
of participation in the decisions of our society, and his ever-increasing tendency 
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to regard government as his enemy, isa * * * serious threat to the fund: 
mental institutions of our democratic way of life. 

“The NASD is a new experiment in governmental forms. Of all the old NRA 
code committees, the NASD is the only one that has been reborn with officia! 
governmental sanction. ‘Never in the history of American business has there 
been such an experiment in self-regulation as that which has prevailed in the 
over-the-counter securities markets since the organization of the National Ass, 
ciation of Securities Dealers, Inc., in the summer of 1939.’ 

“The success or failure of this experiment is of treinendous significance 
the future development of American institutions. * * * ‘How far is Govern 
ment regulation to go? Obviously, the outcome depends in a large part on the 
success of American business in avoiding excesses which give rise to Govern 
ment regulation, in other words on self-regulation.’ ” 

I believed in that vision then—I believe in it now—a lot of other NASD mem 
bers believe in it with me. Of course, we all realize that if this really thrilling 
experiment in new governmental forms is to succeed, it must be a joint effor; 
of the Commission and the NASD. It cannot work unless we can Create be 
tween the Commission and the NASD a general spirit of cooperation, an at 
mosphere of mutual respect, and a sense of common cause. 

Our larger objectives are fundamentally the same. There is no inherent reason 
why we cannot work together toward our common objective, if we remain 
mutually mindful of each other’s problems. We were created to help you, and 
you were directed, in the broader sense of that term, to help us. And I am sure 
you want to help us because the Commission needs the NASD. 

You have approximately 4,000 registered active broker-dealers of whom appro 
imately 3,000 are NASD members, so you have 1,000 broker-dealers to regulate who 
are not members of our association and who do not contribute to its support. To 
put it another way, 75 percent of the broker-dealers now registered with you are 
assessing themselves about a half-million dollars a year to help you in your work, 
to raise the standards of our own business, and to try to find an alternative to 
the continuing proliferation of the governmental bureaucracy. 

Yet out of the 400 proceedings you have found it necessary to institute against 
broker-dealers since the NASD was formed, only 78 were against our members 
As a percentage of present registrants, that is approximately 32 percent of the 
non-NASD member group as against 2% percent of the member group. 

Out of 253 registrations you have revoked, only 31 involved our members. As 
a percentage of present registrants in the two groups, that is 22 percent against 
1 percent. During the same period, out of a total of 292 broker-dealers aguinst 
whom you have taken disciplinary action, only 48 were NASI) members. 

As a percentage of present registrants, that is 25 percent and 1% percent of the 
two groups, respectively. It is quite evident, therefore, that in number of cases 
at least a disproportionately large percentage of your problem cases arise frou 
the 1,000 broker-dealers not members of NASD. 

I have here a statistical summary by years which tends to support those pe! 
centages I have just quoted. 

(The document was marked “McCutcheon Exhibit No. 1. 

It is clear that the existence of NASD has been very useful from your ow! 
point of view, that it has very materially relieved the pressure of your own work 
and also the pressure on your budget for a larger personnel. 

Because of the existence of NASD, the power of the Commission in regulating 
the investment business is unique among all of the administrative agencies of th: 
Government. To be sure, your actions with respect to any individual broke: 
dealer as such are subject to all the usual administrative controls, and any 
adverse decisions are appealable to the courts; but with respect to NASD its: 
you have the power to destroy it utterly, and thereby to thwart the intent and 
purpose of the Congress, without any overt action at all. 

You can do this by a lack of sympathy with its purposes and problems, by «is 
couragement and frustration of the good citizens within its membership wh 
give their time to make it work, by the creation of a sense of futility among thes: 
men, by destruction of their morale on which the organization lives. 

Here, then, is an organization ready, willing, and anxious to do a job, to he} 
you do your job, and to succeed in one of the most thrilling and imaginativ 
experiments in new governmental forms since the beginning of the industria 
revolution. 

There is, I am sure, some difference of opinion as to whether the NASD a! 
the Commission have in the past cooperated with each other to the extent t! 
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should. Undoubtedly, each has some gripes against the other in which it feels 
justified, but no good purpose would be served here in reciting them. 

But it is pertinent, I believe, to note that the Commission is the first of all the 
Federal agencies to propose fees under title V of the Independent Offices Appro- 
priations Act of 1952—fees against the only segment of the whole American 
business World which already assesses itself heavily to help Government with 
the problem of policing its industry. 

That act applies not only to all the regulatory agencies of the Government, but 
also to all of the executive offices, bureaus, and departments. Not even yet, as 
far as we know, has the President himself promulgated the regulations which are 
to guide the agencies in the executive branch. And agencies such as the CAB, 
the ICC, the FCC, and the FPC, have yet to promulgate fee schedules, notwith- 
standing that they confer privileges of very great value upon the private com- 
panies with whom they deal. 

They grant authority to operate air lines, to build railroads, to use wave 
lengths, and to dam our navigable rivers. Registration of a broker-dealer, for 
which the Commission proposes annual fees, is no such valuable privilege. You 
give us nothing. We have a right to be registered under the law, a right we 
believe, you cannot deny us. The fee you propose is simply a fee for existing. 

I suggest to you that it is not encouraging to us and to our efforts at self- 
regulation, and the financing of these efforts, for the SEC, first among all the 
agencies, offices, and bureaus, to propose to lay assessments upon us, and to 
make those assessments an annual payment, not for some privilege granted us 
but for simply being. 

Even worse, it seems to me, is this proposal to levey fees equally on our 3,000 
members and the 1,000 nonmember broker-dealers registered with the Commis- 
sion. So far as we know, no attempt was made to separately classify NASD 
members and nonmembers registered with you so as to give NASD members 
credit for the effort they are making or the expense they are put to. 

No attempt was made to differentiate between the two quite different groups 
so as to equalize the burden of the cost of regulation. I ask you quite simply— 
could anything be better designed to give a free ride to nonmember broker- 
dealers? Could anything be better designed to take the heart out of the men 
who have given so generously of their time to make this experiment work? 

Could anything be better designed to give NASD members the impression that 
the Commission finds our work of so little value that it is of no consequence? If 
you were a member of the board of governors of NASD, what possible conclusion 
might you logically draw from such an attitude on the part of the Commission? 
It seems to me there are two possible conclusions. The first is unthinkable, but 
might logically follow. That is that the Commission does not share our vision 
or our ideals about the possibilities of NASD, that they are not interested in 
our assistance in policing the industry, that they are not interested in minimizing 
the growth of the Federal bureaucracy, or even in minimizing the expense of 
regulating the securities industry, that they are not interested in trying to make 
this new experiment in governmental forms work, that they do in fact resent the 
existence of NASD at all as a watering down of their own undivided control and 
regulatory authority over the securities business. 

I am perfectly sure that this is not the correct conclusion but the situation 
does lend itself to that interpretation. 

The second and more probable interpretation is that the Commission, burdened 
and harassed with its own problems, did not consider how grossly unfair and 
inequitable these proposed fees are to NASD members; that they failed to give 
sufficient consideration to their probable effect on the whose experiment of self- 
regulation and that they did not fully understand their implications so far as 
the established public policy for regulating the over-the-counter markets are 
concerned, 

Part of title V with excisions reads: 

“The head of each Federal agency is authorized by regulation 
prescribe * * * such fees * * * as he shall determine * * * to be 
fair and equitable taking into consideration * * * public policy or interest 
served.” 

We believe that the Congress established the broad public policy for regulat- 
ing the over-the-counter securities markets in 1988 when they passed the Maloney 
amendment to the Securities and Exchange Act of 1934, and that they have not 
changed that policy since. 

That policy provided for dual regulation—industry regulation and Commis- 
sion regulation. If the collateral effect of these proposed fees were to make 
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that policy unworkable then it would amount to a fundamental change in that 
policy either by the Congress in passing title V or by the Commission in imple- 
menting that title. 

That may very well be the effect. This is not just a matter of relatively 
unimportant fees against a rich and prosperous industry and nothing more. This 
may very Well be a matter of life or death to NASD. 

One of our most serious problems is member relations and one of our most 
serious member criticisms might be paraphrased: “Why don’t we just abandon 
NASD and let the SEC police us—they tell us what to do anyway.” 

Even those of us who have labored hard to make this experiment work are 
not interested in laborious exercises in futility, and if these proposals accurately 
reflect the considered thinking of the Commission as to the value of our activities, 
perhaps our most serious member criticism is justified. 

But we do not believe the Congress had any such thing in mind, or even the 
possibility of such a thing, when they passed title V. The whole act of which 
it is a part is specifically an appropriation act for the fiscal year ending June 30, 
1952, and does not purport to be a policy-making act. 

Such broad matters of public policy were not considered at the hearings. The 
industry was totally unaware that any such matter was under consideration 
and, therefore, had no opportunity to acquaint the Congress with the possible 
repercussions of title Von NASD. If any such policy change had been known 
to be under consideration, it was, of course, our responsibility to bring to the 
attention of Congress the implications of the action they were about to take. 

Congress must have realized that particular fee proposals would raise serious 
questions of policy in special cases which it could not anticipate. That doubrt- 
less is the reason that it provided, in title V, that public policy considerations 
be taken into account. We submit that the problem which these fees would 
create for the NASD is precisely the kind of thing that Congress wanted to avoid 
and that it gave you the necessary discretion to withhold fees which would be 
destructive of the aims of the Maloney Act. 

Thank you very much. 


STATEMENT OF JOHN J. SULLIVAN, Pres'pENT, BosworTH, SULLIVAN & Co., 
DENVER, COLO. 


Mr. Surtiivan. Mr. Chairman and gentlemen of the Commission, my name is 
John J. Sullivan. I am president of Bosworth, Sullivan & Co., a broker-dealer 
in the securities business located in Denver. I am appearing in behalf of the 
National Association of Securities Dealers; but I also appear as an individual 
broker-dealer. 

I think it will be helpful in appraising my viewpoint to summarize briefly my) 
connection with the industry and particularly with the National Association of 
Securities Dealers. I was a member of the board of governors of the Investment 
Bankers Association, and was one of the committee of that board which formu 
lated the Investiment Bankers Code in 1933 when codes became necessary under 
the National Recovery Act. 

Then when the NRA was eliminated, I was a member of the committee which 
set up the Investment Bankers Conference which subsequently, with the passage 
of the Maloney Act, became in 1959 the National Association of Securities Dea! 
ers. Since that time I have kept close touch with the affairs of the NASD, 
having served as a member of the district committee for district No. 8, which 
is one of the smallest of the 14 NASD districts, then as chairman of that district 
committee, then as a member of the national beard of governors for 3 years, 
and as chairman of the beard of governors in 1950. 

I have therefore seen the operation of the NASD for a number of years an 
at all levels, i. e., from the small district committee to the national beard of 
governors. Then as chairman of that board, I visited with many dealers in a 
number of cities around the country. 

I am convinced that any registration fee schedule adopted by the SEC would 
be harmful to the NASD for the obvious reason that the members of the associa- 
tion will very quickly arrive at a frame of mind which expresses itself in the 
comment that I have already heard several times—namely, “If we have to pay 
fees for regulaticn both to the NASD and the SEC, it is going to be teo much 
of a burden. Therefore, we had better have only one regulatory body, and I 
guess that will have to be the SEC.” 


1 





BROKERS’ AND DEALERS’ FEES 67 


Now I realize that some of these statements are the results of thinking that 
at the minute is somewhat emotional, but I also think that there is no gainsaying 
the fact that even the proposal by the SEC to levy registration fees has weakened 
the position of the NASD psychologically, and that it will very materially 
weaken the position of the NASD if the SEC fees become an actuality, and par- 
ticularly if in future years the registration fees of the SEC are increased in 
amount. 

if I were sitting where you gentlemen of the Commission are sitting, I think 
I would give very serious thought to this angie of the problem. I realize that 
the NASD is not perfect any more than is an agency manned by human beings, 
but I am convinced, after participating in its activities for many years, that 
it does a very effective job of self-regulation, and that it does that job better 
than any Government agency could do said job, because of the fact that it is 
being administered—with the exception of a few full-time paid employees by 
men who are active in the business. 

For instance, in the area from which I come, L naturally know the dealers in 
that area and know them well, as a result of years of doing business with them, 
i know who may occasionally try to cut a corner and who will never try, and 
fortunately the preponderance are in the latter category. 

I had the experience many, many times in Denver and more particularly 
around the country of having dealers discuss with me problems which they 
would not discuss with a representative of the SEC, and they did this because 
they felt, shall I say, a sort of kinship with me, knowing that I was in the same 
business as they, and that I had a sympathetic understanding of their problems, 
As a result of these confidences, it has been possible in a great many cases to 
set a dealer straight on matters of procedure, et cetera, and to eliminate what 
might have become, over a period of time, a serious problem. 

In other words, if I can make the homely analogy, I think the members of 
the NASD feel toward its official family somewhat the same as the little boy 
feels toward the—I realize policeman is a bad word but permit me to use it 
this once—toward the policeman on the block. He will talk to the policeman 
because he knows him and if he gets into a minor jam, the policeman can take 
care of the situation with a minimum of involvement, whereas the youngster 
would never dream of taking his problem to the district attorney. 

It is my firm conviction that the NASD can provide better over-all self-regula- 
tion, particularly of the unlisted securities markets, than can any group such 
as the SEC, which of necessity must assume a district attorney rather than a 
policeman position. I am not anti-SEC. IT have said many times in NASD 
meetings around the country that I think SEC has been a good thing for our 
business although there are some SEC rules and regulations which I would like 
to see changed, 

So IT am not opposing the proposed SEkC regisiration-fee schedule because 
I am opposed to regulation. I am in favor of fair, workable regulations. The 
best proof of that fact is the years that I have given to the work of the NASD. 

A very important part of the work of the association has always been what 
I might term “educational”’—that is, we are constantly devoting a lot of time and 
a substantial amount of money to indoctrinating the members of the association 
in the rules of the SEC and of the NASD, how and why they must conform to 
those rules, how their records must be kept, and many other corollary subjects 
We in the industry, knowing the day-to-day problems in our own firms, can, 
in my jucgment, carry on this very important and very productive educational 
work far better than can any group which is not a part of the industry. 

I think you should give very serious thought to the matter of expense. The 
NASD operates, as you know, on an over-all budget of some $500,000 It is 
able to do its work with such a small dollar outlay because of the fact that 
with the exception of a small full-time paid staff—all of the NASD officials 
all lé els serve without compensation. 

At the present time there are some 350 individuals serving the NAST) on its 
Various district and national committees. JT think it is a safe estimate that over 
the 13 years of its existence, some 3,000 individuals have given generously of 
their time and their talent to the work of the NASD without any monetary com 
pensation, Service on an NASD committee is not a perfunctory, honorary 
assignment. It involves in almost every case, hard work for long hours, and 
often over a period of years. 

If the SEC were to have to take over all of the work now done by the NASD, 


the SEC would need an annual budget of at least twice, if not three times, its 
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present budget, for the obvious reason that its staff would have to be expande| 
very materially, and naturally that staff would have to be paid the going rate of 
salaries. 

So as I see it, the present proposed registration-fee schedule, instead of helping 
toward the self-support of a Government agency, could very well over a perio: 
of time cause a great ballooning in the expense of running the SEC, which added 
expense must either come out of the pockets of the taxpayers or directly out of 
the pockets of broker-dealers, 

I would be the last one to argue against economy or self-support in the ope: 
ation of Government agencies, but in the matter now before us, I feel very deti 
nitely that the securities business will not for long bé willing to support two 
regulatory bodies. The SEC has to be maintained and therefore the NASD jis 
the agency which, in my judgment, is in grave danger of passing out of thy 
picture, and with its passing would come all of the problems of administration 
and added expense which I have mentioned and which I believe are obvious. 

For these and many other reasons which have been and will be presented }) 
my associates here today, I urge you gentlemen of the Commission, with utmost 
sincerity, to reconsider the proposed registration fee schedule and then, I hope 
on such reconsideration, you will decide to withdraw the proposal. 
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BROKERS’ AND DEALERS’ FEES 


MEMORANDUM OF LAW IN OPPOSITION TO FEES AND CHARGES PROPOSED BY TH) 
SECURITIES AND EXCHANGE COMMISSION 


This memorandum summarizes the various legal objections to the fees and 
charzes proposed by the Commission’s regulations $§ 270.Sa—2, 240.15b-7 and 
275.2U3-4. These objections are concerned with the construction of the statutes 
involved and not with any constitutional issues which may be raised by the 
imposition of the proposed fees. In order to make the presentation simple and 
concise, reference will be made only to the proposed fees for broker-dealers, 

The new rules which the Commission proposes to adopt will impose an annua! 
registration fee payable by brokers and dealers of $50 plus $10 for each office: 
partner, employee, etc., engaged in selling securities or supervising such activity 
This is a rule-making proposal within the meaning of section 4B of the Adminis 
trative Procedure Act. The authority upon which the Commission relies for its 
proposal is title V of the Independent Offices Appropriation Act of 1952. 

Title V provides : 

“It is the sense of the Congress that any work, service, publication, report, dow 
ment, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided 
granted, prepared, or issued by any Federal agency * * * to or for any 
person * * * shall be self-sustaining to the full extent possible, and the 
head of each Federal agency is authorized by regulation * * * to prescribe 
therefor such fees * * *, if any, as he shall determine, in case none 
exists, * * * to be fair and equitable taking into consideration direct and 
indirect cost to the Government, value to the recipient, public policy or interest 
served, and other pertinent facts * * *” 

(1) Title V does not authorize the proposed fees because it applies only to 
registrations “isued” by an agency, and the Commssion does not “issue” regis 
trations to broker-dealers. 

Title V does not authorize the imposition of the proposed fees, first because the 
Commission does not issue registrations to broker-dealers, and title V by its 
express terms applies only to registrations and other valuable privileges fur- 
nished, provided granted, prepared or issued by a Federal agency. The statute 
does not say “registration under” the Securities Exchange Act. The language 
imports granting or issuing of a valuable right by the agency. 

The Commission does not in this sense issue registrations to broker-dealers. 
Congress has provided for that. Section 15 of the Securities Exchange Act 
provides for the automatic issuance of registration upon the filing of a form, 
except in a restricted class of cases where the applicants are, generally speaking, 
law breakers. With these exceptions, the Commission has nothing to do with the 
issuance of a registration. 

The Commission itself is fully aware of that fact. Where it performs the 
ministerial function of acknowledging that, pursuant to the statute, a registra- 
tion has become effective, the Commission sends a form letter to the registrant 
Which disclaims in capital letters any implication that the Commission has 
passed upon the financial standing, fitness or conduct of any broker or dealer, 
or upon any matter relating to his business. The registration is clearly an 
automatic filing of the application for the purpose of identifying the broker-dealer 
for future regulation. 

This automatic registration is to be distinguished from the registration of si 
issue of securities under section 6 of the Securities Exchange Act, discussed 
below in part (2) of this memorandum, which is the positive kind of agenc) 
condret contemplated by title V. 

(2) Title V does not authorize the proposed fees for registration because regis 
tration is not a “thing of value.” 

Title V does not authorize the imposition of the proposed fees, second becaus: 
the registration of a broker-dealer is not of value to the rezistrant. The statute 
authorizes the charging of fees for certain services of value or utility. It is 
fundamental that the service must have some value to the recipient. The 
language of the act quoted above is explicit to that effect. Isut if there is un) 
doubt that the Act contemplates a charge only for services of value to the re- 
cipient, the report of the House Committee on Appropriations makes doubly 
clear that this was the sense of the Congress, 

“The Committee is concerned that the Government is not receiving full retur 
from many of the services which it renders to special beneficiaries” (HL. Rept. 
884, 82d Cong., Ist sess., 1951, p. 2). 

The President’s budget message of 1948 expresses the same intention. 
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“While it is not sound public policy to charge for all services of the Federal 
Government on a full-cost basis, and many services should be provided free, the 
Government should receive adequate compensation for certain services primarily 
of direct benefit to limited groups.” (Bureau of the Budget progress report on 
the review of charges for services and products, January 28, 1952, p. 2.) 

Registration of broker-dealers is not a valuable service to the registrants. It 
confers no benefit but merely provides a basis for future agency action. Regis- 
teation is automatic upon the submission of the standard form by the «applicant. 
Indeed, the Commission has no power to withhold or deny registration unless, 
under section 15 of the Securities Exchange Act, the applicant has been guilcy 
of certain prior misdeeds. Registration may also be revoked for violation of the 
law after notice and hearing, but this again can only be done under specific 
statutory authority. 

The “registration” listed among the enumerated items of title V does not 
contemplate an automatic registration like that of broker-dealers. Title V 
contemplates a registration which is a service of value or utility to special bene- 
ficiaries. An example of such a service is the registration of securities under 
section 6 of the Securities Exchange Act. In reviewing the materials required 
before any securities can be publicly offered and in registering the securities 
concerned, the Commission performs a service not only to the investing publie 
put to the issuer as well. It is a specific service directly related to the security 
offering and to the issuer as distinguished from all other persons subject to the 
jurisdiction of the Commission, The issuer has freedom to choose this method of 
financing or he may finance without registration under other provisions of the 
Securities Act. By contrast the registration of a broker-dealer coufers no bene- 
fit on him vis-A-vis other broker-dealers. It is not a special service to the 
recipient. 

Moreover, when read in conjunction with the other enumerated items in 
title V. it is Clear that the kind of registration contemplated is One which 
is of direct value to the recipient. Under familiar principles of statutory 
construction, one item in an enumeration is to be read in conjunction with the 
other items listed. The significance of a doubtful word is ascertained by refer- 
ence to the meaning of words associated with it. Soroka y. Beloff (93 F. Supp. 
642, 644 (D. D. C. 1950)); Geer v. Birmingham (S88 F. Supp. 189, 224 (D. lowa 
1950)); Neal v. Clark (95 U. S. 704, TO9 (1S77)). In the last case cited, the 
Supreme Court had the problem of construing a section of the bankruptcy 
statute then in effect which provided that no debt created by the “fraud or em- 
bezzlement” of the bankrupt should be discharged under the act Because of 
the association of the words “fraud” and “embezzlement,” the Court held that 
the section meant positive fraud or fraud in fact involving moral turpitude or 
intentional wrong, and not implied fraud or fraud in law which may exist with- 
out bad faith or intentional wrong. 

The other items with which “registration” is associated in title V include 
publications or reports which may be the subject of a charge to persons desiring 
them. The list includes franchises and permits which confer valuable rights upon 
particular recipients. It includes services, benefits and privileges. The kind of 
registration that fits with such items must be of direct value or benefit to the 
registrant. 

(3) Hven if the proposed fees are authorized by title V they are improper 
because they do not conform to the statutory standards. 

The fees proposed, even if they come within the broad authority of title V, 
are improper because they do not conform to the standards prescribed by title V. 
The fees prescribed must be fair and equitable. The agency must take into 
consideration direct and indirect cost to the Government, value to the recipient, 
public policy or interest served and other pertinent facts. The fees proposed 
were adopted without reference to any of these statutory standards. 

As to cost, the Commission has made no public disclosure bearing on the cost 
of registration. In the absence of specific cost data, it is assumed that the cost of 
registration of broker-dealers is negligible. Certainly it costs no more to register 
a firm with a number of employees than it does to register a one-man broker- 
dealer. The amount of the charge is so excessive as to indicate that the cost 
of registration to the Commission has no relation to the fees proposed. And the 
cost, Whatever it is, does not recur annually. 

Such information as the Commission has disclosed is based on the assumption 
that cost to the Government means the over-all cost of operating the agency. The 
Commission apparently concudes from the fact that the proceeds of registration 
fees would be considerably less than the cost of running the Commission that 
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it has complied with the cost standard of title V. This is the purport of letters 
written by Mr. Ferber of the Commission's staff to Representative Curtis on 
March 19, 1952, and by Chairman Cook to Senator Benton on March 12, 1952 
It is stated clearly by Chairman Cook in his letter to Congressman Busbey 
appearing in the Congressional Record of March 19, 1952 (pp. 2568-2569). In 
referring to the amount of fees to be collected for broker-dealer registration 
Chairman Cook's letter states: 

“The direct and indirect cost of the regulation of broker-dealers is far in 
excess of this sum.” (Italics added.) 

This is a demonstrably erroneous construction of title V. As has already been 
indicated, the act contemplates specific charges for specific services. It does not 
state or imply that the over-all cost of running an agency is the relevant cost 
factor. If it were, a plainly prohibitive charge could be made for a prefunctory 
service on the ground that the proceeds did not pay for the administration of 
the agency. 

Congressman Yates’ discussion of title V during the House debate on the bil! 
confirms that the relevant cost is the cost of the particular service which in this 
case is registration. Congressman Yates said: 

“As an example I cite the Federal Communications Commission. The Fed 
eral Communications Commission grants franchises, licenses, certificates of con 
venience and necessity, if you will, to all broadcasting stations upon application 
for such licenses, franchises, and certificates. The Commission undertakes 
extensive hearings first in connection with a construction permit; secondly on 
the question as to the allocation of the position of a particular broadcaster in the 
spectrum of megacycles over which the Federal Communications Commission has 
control. That is a pretty difficult job and a complicated job, and entails exten- 
sive hearings by the Federal Communications Commission. The taxpayers pay 
every dollar of the charges and of the costs that go into that hearing. The com 
panies pay nothing, other than taxes, and I think it is only fair that in exchange 
for the franchise that the Government gives the broadcasting company and the 
protection which the Government affords to such broadcasting company to assure 
its freedom from interference in the operation of its broadcasting facilities in 
the particular point of the spectrum which it occupies, that it should pay some 
of the costs of the hearings. It is perfectly proper that the franchised company 
make a profit, and there has been much profit making. Such companies should 
assume a greater share of the costs, because regulation is necessary. I think also 
that the Government should be able to recapture some of the costs that go into 
the hearings of the other regulatory agencies.” (Italics added.) See 97 Con- 
gressional Record 4809, May 3, 1951.” 

The second statutory factor which the Commission must consider is value of 
the service to the recipient. It has already been demonstrated that registration 
is not of value to the registrant. 

The public policy or interest served by registration—the third factor to he 
considered—is to bring the registrant under the jurisdiction of the Commission 
so that if he violates the law he can be put out of business by the Commission 
when the public interest so demands. The act of registration serves the public 
policy of bringing broker-dealers under the jurisdiction of the Commission, Its 
purpose is to protect the investing public and the public at large from the mis- 
conduct of broker-dealers after their registration. It grants no valuable privilege 
to the registrant. Therefore, the cost of the registration should be borne by the 
public and not by the private persons who happen to he registered. The Chairman 
of the Commission has recognized in a related connection that it would not be 
feasible to charge a fee for the inspection of broker-dealers who are being sub- 
jected to surprise inspections.’ The response by Representative Thomas to Mr 
McDonald's remark was, “In other words, vou are not rendering him a service 
by inspecting him.” * 


1The recent decision of the Supreme Court in Mullaney vy. Anderson et al (———TU.S8S 
—— (March 13, 1952)) is of interest on this point. The Court notes that a license fee 
imposed upon nonresident fishermen may be lawful if it compensates the State for added 
enforcement costs or conservation expenditures paid for by residents. See Toomer \ 
Witsell (334 U. S. 885, 398). But a charge against nonresidents without relation to cost 
violates the privileges and immunities clanse of the Constitution What evidence of cost 
there was in the Mullaney case nevatived the relation of the tax to the cost of enforcement 
and the tax was held to be unlawful. 

? See also remarks by Congressman Yates reported in Congressional Record, March 21 
1952 p. 2703. 

7 Hearings before the subcommittee of the Committee on Appropriations, House o 
Representatives, 82d Cong., 1st sess., pt. 1, p. 730. 

‘Ibid 
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Mr. Thomas stated the same idea affirmatively on the floor of the House when 
he said that it is not reasonable to request a man to pay a fee for being investi- 
gated.’ It is, therefore, in the public interest to conduct such inspections and 
they are properly chargeable to the public generally. 

In considering the public policy or interest served, the Commission is re 
quired to take into account the public policy which the NASD is directed by 
Congress to carry out under the Maloney Act (sec. IDA of the Securities Exchange 
Act). The Maloney Act contemplates, as indeed the SEC requested of Congress, 
that the NASD will establish and enforce a code of business ethics in the securities 
business. The NASD is supported wholly by its members. The proposed fees 
which would total annually more than 80 percent of the present voluntary 
contributions for the support of NASD would tend to undermine the congressional 
plan for partial self-regulation of the industry. 

(4) The proposed rules are invalid because the Commission has prevented 
interested parties from participating in the rule making as required by the Admin- 
istrative Procedure Act. 

Section 4B of the Administrative Procedure Act requires that all interested 
persons be permitted to participate in agency rule making. As already noted, 
the Commission has made no disclosure of the cost of registration or of the rela- 
tion of the proposed charges to that cost. Until such cost data is available, 
interested parties cannot participate fully in the determination of whether the 
proposed fees properly take inte account the cost to the Government. Avail- 
ability of cost data is required to insure the participation in the rule-making 
process of interested persons. 

(5) Assuming that title V authorizes a fee for registration, the imposition of 
the proposed fecs would be an abuse of the Commission's discretion, 

Congress has authorized but not directed the imposition of fair and equitable 
fees for certain services. The authorization leaves the imposition of reasonable 
fees in the discretion of the agency concerned. It would be an abuse of discretion 
on the part of the Commission to impose additional heavy charges on the members 
of the NASD because it would threaten the existence and functioning of the NASD 
and would be contrary to the intent of Congress expressed in the Maloney Act. 

The Maloney Act was introduced in Congress at the request of the Commission.’ 
The adoption of the act by Congress represented a deliberate choice between the 
alternatives of (1) expanding the powers and functions of the Commission or 
(2) providing for orderly regulation of the over-the-counter business by the 
businessmen themselves.’ At the hearings held before the adoption of the 
Maloney Act, Commissioner Mathews estimated that Government regulation of 
the over-the-counter markets would require a large increase in the Commission’s 
personnel and an additional cost (in 1938 dollars) of $5,000,000 per year.” This 
cost element, inseparable from Government regulation, was one of the foremost 
facts which Congress considered in choosing to set up means by which associations 
such as the NASD could themselves police the over-the-counter market. 

Since the organization of the NASD in 1939, the securities business has (through 
the association) assessed itself in the amount of $4,945,191.78 to further self- 
regulation of the industry in the public interest. If the estimate made by Com- 
missioner Mathews at the 1938 hearings was correct, the industry, acting through 
the NASD, has already saved the Government approximately $65,000,000 in 1938 
dollars by regulating itself, under the aegis of the Commission, and assessing 
itself to pay the cost of such regulation. 

In effect, therefore, the securities business is already paying very substantial 
sums for its own regulation through this association (and the registered securities 
exchanges). For the Commission now to impose additional heavy charges on 
the industry for “services” which are not services at all, would be not only 
grossly inequitable in itself but would contribute in large measure to under- 
mining the ability of the NASD to continue the regulatory function envisaged by 
Congress. 

The 2,900 members of the NASD assess themselves $567,000 annually to support 
the association and to pay for its regulation of the unlisted securities market. 
This assessment, however, provides no reimbursement for the services of the 
many NASD members who voluntarily devote their time and energy, through 





5 Congressional Record, March 21, 1952, p. 2703. 

* PSI case, SEC release No. 3700; June 11, 1945 (see p. 61, note 8 of the release 

7 See 8S. Rept. 1455, 75th Cong., 3d sess., p. 3; H. Rept. 2307, 75th Cong., 3d sess., p. 4 
(1938). 

® Hearings before the Senate Committee on Banking and Currency on S. 3255, 75th 
Cong., 3d sess., pp. 16, 29. 
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service on NASD boards and otherwise, to making self-regulation work. This 
work is gratis, but, as Congress contemplated, it is an indispensable public service. 

The effect of the proposed charges would be to impose upon broker-dealers an 
annual expense of $465,000 in addition to the $567,000 they already pay to sup 
port the NASD. The effect on individual NASD members would be especially 
onerous in the case of small broker-dealers. <A broker-dealer with nine em 
ployees would pay $140 annually for the privilege of filling out a form once and 
having it filed in Washington. 

Moreover, the proposed charges would be in addition to regulations by many 
State and local authorities. Some of the provisions of State law which require 
an almost identical “registration” of broker-dealers are discussed by the Com 
mission’s Associate General Counsel, Mr, Louis Loss, in his recent work Secu 
rities Regulations, pages 26-30, 34-35, and 46-48. Most of the States which 
supervise the activities of broker-dealers impose fees and charges of various 
kinds in connection with such regulation. In short, there are already three 
layers of broker-dealer regulation: State, NASD, and Federal to which the 
Commission's proposal would add another onerous burden. 

All of these considerations indicate that it would be an abuse of the Commis 
sion’s discretion to put the proposed fees into effect. 

(6) The provision for termination of registration for nonpayment of fees is 
wholly unauthorized and illegal. 

The preposed rules provide that if the registration fee has not been paid by 
the due date the registration shall thereupon terminate. 

This provision is wholly unauthorized and illegal. Section 15 of the Securi- 
ties Exchange Act (15 U.S. C. A. see. 780), provides that registration of a bro- 
ker or dealer may be denied or revoked for certain specified offenses. These 
offenses are (1) the willful making of false or misleading statements with 
respect to material facts in applications for registration (2) conviction within 
10 vears preceding the filing of an application for any felony or misdemeanor in 
volving the purchase or sale of any securities or arising out of the conduct of 
the business of a broker or dealer; (3) the existence of a court order against 
the applicant enjoining him from engaging in or continuing any conduct or 
practice in connection with the purchase or sale of any security; (4) or a willful 
violation of the Seenrities Act of 1983 or any rule or regulation thereunder, This 
section further provides for notice and opportunity for hearing and limits the 
power of the Commission to postpone the effective date of the registration pend 
ing a hearing to a period not to exceed 15 days. These provisions of the Securi- 
ties Exchange Act are explicit, and they leave no question of the limits of the 
Commission’s power to withhold or revoke registration. 

If the proposed rules fixing fees are put into effect they will add another of 
fense to the four enumerated by Congress as the only reasons for withholding 
or revoking registration. ‘The consequence of the new offense will be to terminate 
a broker-dealer’s registration automatically without notice or hearing. This 
the Commission cannot do, for it does not have the power to legislate. If any 
addition is to be made to section 15 of the Securities Exchange Act, Congress 
must make it. 

(7) Title V applies only prospectively to future registration, there being no 
clear legislative mandate to apply it retroactively. 

The proposed fees may not in any event be imposed retroactively. It is a 
settled rule of construction that statutes are to be construed as prospective in 
ther operation unless there is a clear legislative intent to apply them retro 
actively.” This principle was clearly stated by the Supreme Court in the case of 
Claridge Apartments Company v. Commissioner of Internal Revenue (323 U.S 
141, 164 (1944)). One question in that case was whether a particular section 
of the Internal Revenue Code applied retroactively as well as prospectively. The 
Court held that the section applied only prospectively and made the following 
statement which is appropriate here: 

“Retroactivity, even where permissible, is not favored, except upon the 
clearest mandate. It is the normal and usual function of legislation to discrimi 
nate between closed transactions and future ones or others pending but not com 
pleted. The discrimination which the Government fears will follow from accept- 
ance of the taxpayer's view admittedly will result. But it is one consistent with 


* Claridge Apartments Company v. Commissioner of Internal Revenue (223 U. S. 141 
164 (1944)): Hassett v. Welch (303 U. S. 3038, 314 (1988)): Brewster v. Gage (280 U.S 
2°7 887 (1°20)): Fullerton-Kruecer Lumber Co. v. Northern Pacifie Railway Co. (266 
T™ S 485 487 (*99°R)): Hiatt « Hiliard (180 F 2d 453, 455 (Sth Cir. 1950));: United 
States vy. Bize (86 F. Supp. 939, 947 (D. Nebr. 1949) ). 
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the normal consequences of legislation in the drawing of a line between the 
past or the present and the future” (528 U.S. at 164). 

The language of title V expresses no intention that it shall apply retroactively. 
It is therefore to be construed as prospective in its operation and can apply 
only to registrations in the future. And as already noted the Commission has 
no authority to revoke registrations which have been filed for any reasons other 
than those enumerated in section 15 of the Securities Exchange Act. 


CONCLUSION 


For the foregoing reasens, the Commission should withdraw its regulations 
proposing various fees and charges, pending the specific action of Congress. 


AprIL 30, 1952 


COMMENTS OF NATIONAL ASSOCIATIO > S: RITIES Al . Inc., IN OPPOSITION 
To CERTAIN FEES AND CHARGES PROPOSs 1 > LTH AND EXcCHANGI 
COMMISSION 


The National Association of Securities Dealers. Inc. (N ASD), opposes the 
imposition of fees for registration of (1) investment companies: (2) broker- 
dealers; and (3) investment advisers as set forth in regulations sections 270.Sa—2 
240.15b-7, and 275.263, respectively, and published in 17 Federal Register 932, 
983-034 (January 31, 1952). 

The reasons for the NASD’s opposition to these proposed regulations are stated 
below. They are summarized in section 3 of this memorandum. We believe 
these reasons compel either abandonment or drastic revision of rroposed 
regulations. Shouid the Commission disagree, we believe that i iid at the 
very least postpone the effective date of such regulations pending full hearings 
at Which evidence and argument in support of the NASD’s position can be pre- 
sented in an orderly fashion to the Commission and the Cong 


1. Prefatory 


The NASD is a national securities association organized 
Commission pursuant to section 115A of the Seeurit 


the 
LYO4. 
It 


is the only securities association so registered. 

As of February 1, 1952, the NASD had 2.901 members subject 
fees; and $2,045 representatives of those members, also subject t 
were recistered with the NASD. Copies of the Commission’s proj 
embodied in the aforesaid regulations have » been sent by the NASD 
members. The response has been overwhelmingly unf: 

The comments in this memor: sow will be directed chie tly t 
affecting broker-dealers. Comments on that regulation are 
upplicable to the regulations affecting investment companiec 
advisers. 

A. The nature of the NASD At the outset it must be clearly borne in mind 
that the NASD is not a “big business” organization. More than 2,300 of the 
present ? O00 NASD members have fewer than 10 sales and supervisory employees 
The members of the NASD are not concentrated in “Wail Street” or any other 
single place. They are scattered throughout the United States, located in every 
city and town of importance, where they are engaged in buying and sell 
securities for account of the millions of small investors in this country. The 
typical NASD member is not a man who can afford to waste money, 

B. The nature of the proposed reaulations.—Ever since the 1936 amendment 
to section 15 of the Securities Excharge Act, broker-dealers have had to 

egister” with the Commission before they could use the mails or the instru- 
mentalities of interstate commerce in furtherance of their business. It is this 
act of registration—which ordinarily occurs but once ue any registrant—-for 
Which the Commission now intends to impose a heavy annual fee 

It is important that the exact nature of this registration te uncer rstood. Any 
person who so desires can secure from the Commission a revistration form. 
He can then fill it out and mail it to the Commission at Washineton. Thirty 
days after the form has been received, the person who made it ont automatical 
becomes “registered” as a broker-dealer unless the Cemmission takes steps 
delay or deny registration on the ground that the applicant has been guilty of 
certain well-defined statutory offenses or has failed to answer the questions 
included in the form fully and completely 


1\ rahle 
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There are no prerequisites to registration whatever other than the negative 
requirements that the applicant must not have been guilty of the offenses 
described in the statute. There is no level of fitness to which an applicant must 
attain before he can be registered; no standard of knowledge, competence, o1 
financial ability which he must meet. Anyone with a clear record can become 
registered ; the Commission has no power to deny registration in the usual case 

This very important fact differentiates the registration of broker-dealers from 
icenses or privilges which may be granted by administrative agencies. An 
applicant for a driver's license, for example, must possess the basic mechanica| 
skills necessary to operate an automobile and an elementary knowledge of th: 
traffic laws. This skill and knowlege must be demonstrated by the applicant t: 
the licensing authorities. The license may be denied if he does not have them 
Even a barber must demonstrate some skill in the cutting of hair before he may 
his trade. 

No such requirement of skill or knowledge is imposed on an applicant fo: 
registration. Registration of broker-dealers, as will be discussed further below, 
is a mere device to bring such broker-dealers within the Commission's jurisdic 
tion. There is nothing wrong with this device; it is part of the congressiona! 
plan for regulation of certain aspects of the securities business—but it is not a 
device for which a charge can reasonably be made. 

The proposed fees are the more unreasonable because they are to be imposed 
annually, even though registration occurs but once. 

The fee for a single registration of an investment adviser is fixed as a flat $50 
fee annually. The fee for registration of broker-dealers is fixed as a flat $50 for 
1952; and, for each ensuing year, $50 plus an additional $10 for each person 
engaged in sales or supervisory work for such registrant. The annual fee for 
registration of an investment company varies according to the total assets of 
companies registered. 

C. The consequences of nonpayment.—The consequences of nonpayment of fees 
imposed for a “service” which the Commission cannot deny are exceedingly 
severe. The registration of an investment company “may” be “suspended” or 
“terminated”; but those of broker-dealers and investment advisers are auto- 
matically “terminated.” The registrants will therefore automatically be denied 
the privileges of the mails or any other instrumentality of interstate commerce 
in carrying on their business. In short, they will be put out of business. 


2. Statutory basis for the regulations 

The proposed regulations purport to be authorized by title V of the Inde 
pendent Offices Appropriation Act of 1952. 

This portion of the act gives administrative agencies authority to prescribe 
“fair and equitable” fees and charges for any “work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared or issued by” any such agency. 

If such agencies decide to charge such fees, they are required to take into 
consideration “direct and indirect cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts * * *.” 

In short, the statute authorizes governmental agencies to make charges suited 
to the services they render. The NASD believes that the regulations to which 
it objects do not conform to that basic purpose of the act. 


3. Summary of NASD’s position 

The proposed fees are not authorized by the statute because registration is not 
a thing of value or benefit to the persons registered. Congress intended that 
Federal agencies should make fair charges to special beneficiaries for genuine 
services rendered; but it did not authorize arbitrary exactions for agency func- 
tions such as broker-dealer registration which confer no benefit on the registrant, 
but exist merely to provide a legal basis for future agency action. 

dven if the fees could be said to be authorized in principle, they are so excessive 
in amount that in themselves they evidence the Commission’s complete disregard 
of the criteria which the statute requires it to observe. 

In establishing the amount of the fees, moreover, the Commission has im- 
properly failed to disclose facts within its knowledge which it must disclose 
in order to comply with the Administrative Procedure Act. 

Congress has not directed that any fees be charges; it has merely authorized 
such fees in proper cases. The fees proposed by the Commission, if put into effect, 
would constitute an abuse of the discretion thus granted because they would 
adversely affect the NASD, tend to impair its services, and frustrate the purpose 
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of Congress in granting the securities business, through the NASD, a large 
measure of authority for self-regulation. Individual NASD members would 
be arbitrarily taxed to no purpose for a nonexistent “benefit.” 

The provision for putting registrants out of business if they fail to pay the fees 
is grossly arbitrary and illegal. 

The Commission's proposals are so unfair and unjustified that their effective 
date should be postponed pending reconsideration of the whole matter by Con 
gress—some members of which have already expressed concern at the probabl: 
consequences. 


j. The Registration for which fees may be charged is not a “thing of value” ana 
hence is not authorized by the act 

The act authorizes the charging of fees for a number of enumerated services. 
including registration and “similar thing(s) of value or utility.” The act 
contemplates the charging of fees solely for services that have some value to the 
recipient. The language quoted above is explicit to that effect. If there were 
any doubt on this score, it would be dispelled by the language of the report on 
the act submitted to Congress by the House Committee on Appropriations: 

“The committee is concerned that the Government is not receiving full retur: 
from many of the services which it renders to special beneficiaries” (H. R. 384, 
S2d Cong., 1 : 1951, p. 2). 

Equally pertinent is the language of the President in his 1948 budget message 
as quoted in Bureau of the Budget, Progress Report on the Review of Charges 
for Services and Products, January 28, 1952, page 2: 

“While it is not sound public policy to charge for all services of the Federal 
Government on a full-cost basis, and many services should be provided free, the 
Government should receive adequate compensation for certain services primaril) 
of direct benefit to limited groups.” 

Such enumerated services as “publications,” “reports,” “franchises,” and “cer- 
tificates,” for example, are obviously of “value or utility” to those who receive 
them and are well worth a fair price. If it were otherwise—if the statute con 
templated the imposition of fees for agency functions which were not beneficia 
services to the recipients—then the constitutionality of title V of the act would 
be in grave doubt because it would probably constitute a delegation of the taxing 
power unaccompanied by standards and safeguards appropriate to the exercise 
of that power. 

The act includes registration among the enumerated agency functions for whic! 
charges can be made. This, however, does not permit charges for the kind o 
registration here involved: clearly it permits such charges only when the regis 
tration is a service, a thing of ‘value or utility” to “special beneficiaries.” There 
are such registrations. A good example exists in the Commission's own practice 
The Commission registers securities under section 6 of the Securities Act. Be 
fore any securities can be publicly offered, the Commission devotes a great deal 
of careful scrutiny to the issuing corporation and the mass of information it is 
required to file by section 7 of the Securities Act. In so doing, the Commission 
performs a valuable service not only to the investing public but to the issuer as 
well. This activity of the Commission is directly related to a specific security 
offering by an issuer who has a freedom of choice as to the method of financing 
He may, if such fees become burdensome or unreasonable, finance without regis 
tration through one of the methods for which exemption is provided by the 
Securities Act. If he chooses to finance by registering the securities with the 
Commission, a reasonable fee is properly chargeable under section 6 (b) of the 
Act. 

There is no such element of service, benefit, or utility, or even Commission 
effort, in the registration of broker-dealers. This registration is a mere regula 
tory device. If the registrant later (after registration has been effected) vie 
lates the law, his registration may then (after notice and hearing) be revoked, 
and he may thus be put out of business for the protection of the public. The regis- 
tration itself, however, is the sheerest technicality. A broker-dealer fills out the 
standard form, mails it to the Commission, and is thereupon registered. The sole 
service performed by the Commission in connection therewith is the furnishing 
and filing of the form. 

This registration is far removed from the type of license or franchise the 
granting of which might be said to constitute a benefit to a particular recipient 
thereof, like a driver’s license or a barber’s permit. This is because the Com 
mission has no right whatsoever to withhold or deny registration to any app! 
cant, unless that applicant has been guilty of certain prior misdeeds which are 
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a bar under the statute. There is no element of benefit or privilege in regis- 
tration, for there can be no privilege unless there is some power to withhold it. 

The situation of a broker-dealer who registers with the Commission is closely 
comparable to that of a householder who registers himself and his family with 
the census taker sent out by the Census Bureau. <A form is filled out. It con 
tains considerable information about the registrants. It is filed away in a Goy- 
ernment office. The Government may use it in the future. No doubt the taking 
of a census is a useful function of Government; but should the householder pay 
a fee for having his form filled out and filed? A similar parallel can be drawn 
with the registration and assessment of land for tax purposes. Every time rea} 
property changes hands, the sale must be reported to the local assessor's office. 
The new owner is registered. In due course, the local authorities will aet on 
the basis of that registration. This is obviously an essential function of Gov 
ernment: but would anyone contend that the owner should pay a fee (in addi 
tion to his taxes) for the privilege of having his land registered? 

It is evident that the “registrations” for which the Commission is proposing 
to charge substantial fees are not agency services which confer any “thing of 
value” on any “special beneficiaries.” For that reason the fees contained in 
the proposed regulations are improper because unauthorized by title V of the 
act. 

5. Even if it be assumed that these fees are authorized by the statute, they are 
improper because they do not conform to the standards which the statute 
requires the Commission to consider 

Even if it could be assumed that some fees for broker-dealer registrations are 
authorized by title V of the act, it would not follow that the fees proposed by the 
Commission are proper, 

The act provides that Government agencies may prescribe “fair and equitable” 
fees. If such fees are prescribed, the statute requires that the agency take “into 
consideration direct and indirect cost to the Government, value to the recipient, 
public policy or interest served, and other pertinent facts * * * .” The 
NASD believes that the regulations which it is opposing were adopted without 
reference to any one of these statutory commands. 

A. Cost to the Government.—The Commission has not made any publie dis- 
closure whatever of cata bearing on the cost of registration to the Government 
This failure to disclose essential facts is discussed more at length below. Absent 
such facts, the NASD assumes herein that the cost of registration of investment 
companies, broker-dealers and investinent advisers is negligible. At its mest 
inclusive, the “cost” of registering any of these classes of registrants could be 
nothing more than the cost of printing and distributing forms and the cost 
of filing them when they have been returned. It costs the Government no more 
to register a brokerage firin with 50 sales employees than it does to register a 1 
man broker-dealer. And, whatever the cost nay be, it surely does not recur 
year after year following the effective date of the registration. 

For these reasons the annual graduated charge on investment companies 
and the additional annual $10 poll tax for each sales and supervisory employee 
of each broker-dealer are manifestly arbitrary and unjust and made without ref- 
erence to the cost directive of the statute. Likewise, the annual $50 fee charged 
investment advisers bears no relation whatever to the cost of preparing the 
necessary form and filing it away for future reference. All of these fees are 
gross departures from the cost standard which the Commission must observe 

B. Value to the recipient.—As shown above, the value of this registration to 
those who are registered is nil. 

C. Public policy or interest served.—We have shown above that the purpose of 
registration is to bring broker-dealers, investment companies and investment 
advisers within the terms of the Securities Exchange Act and the Investment 
Company Act so that if the registrants violate the law they can be put out of 
business when the publie interest so demands. The mere act of registration, 
therefore, serves only the “public policy” that all persons and companies per 
forming certain functions shall be under the Commission's jurisdiction. That 
policy is most obviously a “public” one, Registration exists so that the public 
it large can be protected in the future if need be. Surely, then, the cost of such 
registration should be borne by the public through appropriations and not by 
the private persons who happen to be registered 

There is another and even more important aspect of “public policy,” which 
the Commission has likewise overlooked. That is the public policy which the 
NASD is directed by Congress to carry out under the Maloney act (see. 15A of 
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the Securities Exchange Act). This will be discussed more at length in section 
7 of this memorandum. It is sufficient to point out here that the NASD is respon- 
sible for enforcing its code of business ethics in the securities business. It does 
so in conformity to the purpose of Congress. These activities are supported 
wholly by funds contributed by NASD members. An exaction such as that 
proposed by the Commission—which would annually total more than SO percent 
of the present voluntary contributions—would tend to subvert the congressional 
plan for industry self-regulation supported by self-assessment. In fixing its fees, 
the Commission has taken no account of this “public policy,’ but has superim- 
posed an additional charge on NASD members—one which cannot, and is not 
designed to, take the place of their contributions in improving the ethical stand- 
ards of their business, but one which may well make those voluntary contribu- 
tions too heavy for them to bear simultaneously. 


(. The Commission’s failure to disclose facts within its knowledge as to the cost 
of registration prevents interested parties from participating in its rule 
making to the extent required by the Administrative Procedure Act, and the 
proposed rules are for that reason alone invalid 


It has been noted above that the Commission has made no effort to disclose 
the cost of registration to it or the relation of its proposed charges to that cost, 
although these facts are peculiarly within its knowledge. This would make its 
regulations fatally defective if they were put into effect without such disclosure. 
Section 4 (b) of the Administrative Procedure Act requires that all interested 
persons be permitted to participate in agency rule-making. The opportunity 
which the Commission has afforded for the presentation of comments such as 
those set forth in this memorandum is only a partial satisfaction of this statutory 
requirement, 

To the extent that these comments must be made without reference to the 
undisclosed facts which bear directly on the validity of the Commission's regula- 
tions, this “participation” is illusory and futile. The proposed fees, if they 
become effective at all, must conform to the mandate that they shall be assessed 
with some consideration of the cost to the Government, Obviously, it is impos- 
sible for interested persons to judge whether this mandate has been obeyed and 
to make appropriate comments unless the relevant facts are available to them, 
Genuine participation by interested persons—as required by the Administrutive 
rocedure Act—cannot otherwise exist. 

The best way to remedy this defect is for the Commission to hold a hearing on 
the issues raised by its proposed regulations prior to which it wi!l undertake to 
submit data respecting the cost of broker-dealer registration to the Government 
and the relation of the proposed fees thereto, Availability of this data—and also 
such evidence as the Commission may have as to the benefit it confers on regis- 
trants by the act of registration—will permit interested persons, including the 
NASD and its members, to participate in the rule-making process in the manner 
required by law. 


7. Title V of the act is permissive, not mandatory, and it would be an abuse of 
the Commission's discretion to HN pose the charges in question 

The act does not direct any agency to make any charges tor anything: by its 
express terms Government agencies are “authorized” to impose fair and equitable 
fees for certain services. An “authorization” is not an order. Clearly, then, 
although Congress has expressed its wish that Federal agencies approach self- 
sustaining status as nearly as may be through the imposition of reasonable fees 
for services rendered, it does not require that fees be imposed at the expense of 
sound judgment and common sense, 

A. The Situation of the NASD.—Nothing in the proposed regulations suggests 
that the Commission has considered the effect of the fees upon the NASD. Indeed, 
the very existence of the proposed regulations implies the contrary. It is im- 
portant that the Commission be fully aware of the NASD ’'s relation to the regu- 
lution of the securities business in the United States, since that relation is threat- 
cned by the proposed charges. In effect, they are in derogation of the purpose of 
Congress when it adopted the Maloney Act. 

The Maloney Act was introduced in Congress at the request of the Commission.’ 
‘he adoption of the act by Congress represented a deliberate choice between the 
aiternatives of (1) expanding the powers and functions of the Commission or (2) 
providing for orderly regulation of the over-the-counter business by the business- 


men themselves.” At the hearings held before the adoption of the Maloney Act, 
“1 PSI case, SEC Release No. 3700, 


June 11, 1945 (see Pp. 61. note & of the release) 
2 See S. Rept. 1455, 75th Cong., 3d sess., p. 3; H. Rept. 2307, 75th Cong., 3d sess., p. 4 
938). 
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Commissioner Mathews estimated that Government regulation of the over-the 
counter markets would require a large increase in the Commission’s personnel and 
un additional cost (in 1988 dollars) of $5,000,000 per year.’ This cost element 
inseparable from Government regulation, was one of the foremost facts which 
Congress considered in choosing to set up means by which associations such as 
the NASD could themselves police the over-the-counter market. 

Since the organization of the NASD in 1989, the securities business has 
(through the association) assessed itself in the amount of $4,945,191.78 t 
further self-regulat.on of the industry in the public interest. If the estimat: 
made by Commissioner Mathews at the 1938 hearings was correct ,the industry 
acting through the NASD, has already saved the Government approximate], 
$65,000,000 in 1938 dollars by regulating itself, under the aegis of the Commis 
sion, and assessing itself to pay the cost of such regulation. 

No other business in the United States has a comparable record of publi 
service. 

In effect, therefore, the securities business is already paying very substantia! 
sums for its own regulation through this association (and the registered securi 
ties exchanges). For the Commission now to impose additional heavy charges 
on the industry for “services” which are not services at all, would be not only 
grossly inequitable in itself but would contribute in large measure to under 
mining the ability of the NASD to continue the regulatory function envisage+| 
by Congress. 

The 2,900 members of the NASD assess themselves $567,000 anually to sup 
port the association and to pay for its regulation of the unlisted securities 
market. This assessment, however, provides no reimbursement for the services 
of the many NASD members, men of exceptional competence and experience, who 
voluntarily devote their time and energy, through service on NASD boards ani! 
otherwise, to making self-regulation work. This work is gratis, but, as Congress 
contemplated, it is an indispensable public service. 

Exhibits A-C attached hereto are summary statements of part of what the 
public gets in return for this private expenditure of time and money by the 
members of the NASD. Exhibit A sets forth the NASD’s examination record, 
by year and by district, since its inception. Exhibit B summarizes the com 
plaints that have been processed by the NASD. Exhibit C (submitted for pur- 
poses of comparison) summarizes the Commission’s own examination and en 
forcement work relating to broker-dealers. NASD has no reason to believe that 
its self-policing activities are considered in adequate or ineffective by either the 
Commission or Congress. In the contrary, the Commission has requested the 
NASD ’s assistance in cognate fields. At the Commission’s request, for example 
the NASD took over responsibility for administering the sales literature pro 
grams of investment companies. ‘This continuing responsibility has already cost 
the NASD more than $55,000 in cash. 

The members of the NASD do not as a group object to these existing costs 
of self-regulation, heavy though they are. They recognize the need for thei! 
contributions. Costs, however, are already approaching the limit which the 
ordinary broker-dealer believes he can pay. Many NASD members, be it noted, 
are also obliged to pay similar dues and assessments to registered securities 
exchanges, which in their own spheres perform regulatory functions similar 
to those performed by the NASD. 

In these circumstances, what would be the effect of the Commission's addi 
tional fees? Merely for registration as broker-dealers (to say nothing of 
registration as investment advisers) the members of the NASD would be forced 
to pay the Government $465,000‘ in addition to the $567,000 they already pa) 
the NASD for public purposes. In return for this enormous additional payment 
NASD members would receive nothing of value. They would suffer a dead 
loss. Yet, since this exaction would be imposed by the Government, there wou!:! 
be no choice but to pay it or go out of business. 


3 Hearings before the Senate Committee on Banking and Currency on S. 3255, 75th 
Cong., 3d sess., pp. 16, 29. 

‘$50 2,901 members plus $10 X 32,045 registered representatives, This takes no accoun! 
of additional fees of $10 each payable for supervisory employees not registered as 
representatives. 
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Bb. The effect on individual NASD members.—We have thus far spoken of the 
impact on the NASD itself, and its members as a group, of the fees which the 
Commission proposes to charge for broker-dealer registrations. The same 
considerations apply to the situation of individual broker-dealers. On example 
will suffice. A small broker-dealer with nine employees subject to the fees the 
Commission wishes to impose (and such a broker-dealer is typical of the NASD’s 
membership) would pay $140 annually for the “privilege” of filling out a form 
once and having it put in a file cabinet in Washington. Any regulation 
which requires this result is on its face unwise, unreasonable, and arbitrary. 
It goes without saying that adoption of such a regulation would be a gross abuse 
of discretion 

Moreover, the securities business and those who engage in it are subject to 
regulation )y many State and local authorities which is far more restrictive 
than that imposed by such authorities on ordinary occupations. Some of the 
provisions of State law which require an almost identical “registration” of 
broker-dealer are discussed by the Commission’s Associate General Counsel, Mr. 
Louis Loss, in his recent work, Securities Regulation (pp. 26-30, 34-45, and 
46-48). Most of the States which supervise the activities of broker-dealers 
impose fees and charges of various kinds in connection with such regulation. 
In short, there are already three layers of broker-dealer regulation: State, 
NASD, and Federal. On top of this complicated system of regulation, each 
ayer of which entails cost to the persons regulated, the Commission now pro- 
poses to levy still another charge—not for “regulation,” not for henefits con- 
ferred, but for the simple act of filing a form. Here again the improvidence of 
the proposed fees is obvious. 


8. In any event, the provision for “termination” of registration upon nonpayment 
of the proposed fees is wholly unauthorized and illegal 


Section 15 of the Securities Exchange Act permits the Commission—after notice 
and hearing—to revoke the registration of any registered broker-dealer for cer- 
tain enumerated crimes and offenses. This power is a tremendous one: it permits 
the Commission to put a man out of business. No doubt the magnitude and 
severity of this power are what induced Congress to limit its exercise by so 
many restrictions and safeguards—the requirement of notice and hearing, the 
careful enumeration of causes for which revocation can be imposed, the provision 
for judicial review, and the rest. Even postponement of the effective date of an 
application for registration cannot under the statute extend for more than 15 
days pending a denial proceeding, which itself must be accompanied by notice 
and hearing. 

In providing for the termination of a registration for nonpayment of fees, the 
Commission has added a new crime to the list without benefit of statute. If the 
Commission were the Congress, this might be possible; but even then the due- 
process guaranty of the fifth amendment would require notice and hearing before 
such termination could take effect. The Commission, however, is not Congress; it 
does not have legislative power; it cannot give itself the power to impose eco- 
nomie death for failure to pay an arbitrary tax. 

Since revocation of registration can be accomplished only for the reasons 
specified in the statute, the Commission’s essay in legislation can be supported 
nly on the assumption that termination of a registration is something different 
from a revoeation thereof. But it is not. To assert this supposed difference is 
equivalent to saying that “protective custody in a concentration camp” is some- 
thing quite different from and less severe than “incarceration in jail.” If a brok- 
er’s registration is revoked because he has willfully violated the Securities Act 
if 1983 then he has effectually been put out of business, for, under section 15 (a) 
if the Securities Exchange Act, he can no longer use the mails or any instrumen- 
tality of interstate commerce to buy or se!l securities. If, on the other hand, 
his registration has been terminated because he neglects to pay the fee which 
the Commission wishes to impose, he is equally put out of business, he is like- 
wise unable to use the mails or any means of interstate commerce to buy or sell 
ecurities, His offense, if it is an offense, is infinitely less grave than that of the 
vrongdoer, yet the consequences he suffers are identical. 

There is no need to elaborate this point further. It is hardly creditable that the 
Commission would actually seek to defend its termination procedure on the 
ground suggested here or that it could defend that procedure on any other 
vround. 
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9. The effective date of the regulations should be stayed pending congressional 
action 


The Commission is undoubtedly aware that on February 28 there was intro 
dueed in the House of Representatives by Representative Busbey a bill (H. R 
6846) to eliminate the problems raised by the proposed regulation respecting fees 
to be charged broker-dealers. This bill has been referred to the Committee on 
Interstate and Foreign Commerce. Though it is not now known when hearings on 
this bill will be held, it is obvious that it would be a sound exercise of discretion 
for the Commission to stay the effectiveness of its proposed regulation pending 
final disposition of the bill. 

No matter what disposition Congress makes of H. R. 6846, it seems to us plain 
that Congress, and particularly the Appropriations Committees thereof, should 
have an opportunity to consider the probable consequences of the proposed regu 
lations in the light of the statute on which they purport to be based. We believe 
the Commission would agree that serious questions are presented respecting the 
validity of the proposed regulations and their adherence to the purpose of Con 
gress in adopting title V of the act. This element of doubt should induce the 
Commission as a matter of policy to stay the effectiveness of its regulations for 
such time as will permit Congress to consider the propriety of the regulations 
in the light of the purpose of title V of the Independent Offices Appropriations Act 
of 1952. 

10. Conclusion 

For the reasons set forth above the NASD respectfully submits that regulations 
sections 270.Sa—2, 240.15b-7, and 275.203-4 should be withdrawn forthwith. If 
the Commission declines to withdraw the regulations, it should submit cost and 
other relevant data to all interested persons and then set the issues down for a 
hearing at which the NASD and other such interested persons ¢an present evi- 
dence and argument. In any event, such regulations should not be made effectiv: 
until Congress has had an opportunity to consider the matter. 

Respectfully submitted. 

CLARENCE A. BICKEL, 
Chairman, Board of Governors. 
Marcu 6, 1952. 
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Mr. Bicket. Mr. Chairman and members of the committee, my name 
is Clarence A. Bickel, of Milwaukee. I am a partner in the firm of 
Robert W. Baird & Co., of that city, and chairman of the board of 
governors of the National Association of Securities Dealers, Inc. 

I appreciate the opportunity to appear before this committee today 
in connection with these hearings on H. R. 6846, a bill to amend title 
V of the Independent Offices Appropriation Act of 1952, with respect 
to the authority of the Securities and Exchange Commission to pre- 
scribe fees and charges relating to registration of brokers and dealers. 

The association has already submitted a memorandum dated March 
6, 1952, to the Commission itself and has appeared before the Commis- 
sion in public hearings in opposition to the proposed fee schedule as 
set forth in Securities Exchange Act Release No. 3433. I would ap- 
preciate it if the record before this committee may contain the state- 
ments submitted by the association and submit them herewith to the 
chairman with the request that these comments be included in the 
record of the hearings on H. R. 6846 to the extent that these comments 
constitute a discussion of the Commission proposal, to which this bill 
isrelated. There is included in these documents a series of resolutions 
adopted in member meetings throughout the country in opposition 
to this proposal of the Securities and Exchange Commission. 

I also wish to submit a legal memorandum relating to the Commis- 
sion’s proposed rules and its interpretation of title V of the Inde- 
pendent Offices oy g eT Act of 1952. 

Our position on H. R. 6846 is simply this: 

If title V of the Independent Offices Appropriation Act of 1952 
means that the entire cost of the regulation of the securities business 
can be assessed, in the form of fees, on the persons who are regulated 
by the SEC, then H. R. 6846 should be adopted. I hasten to add, how- 
ever, that we do not believe that title V means any such thing. 

In the SEC fee proposal, and in certain corespondence relating to 
that proposal, it appears that whoever drafted the SEC fee proposal, 
assumed that it was within the discretion of the SEC to charge fees to 
anyone in the securities business on account of broker-dealer registra- 
tions or certain other types of registrations in any amounts so long as 
the total fees thus charged did not exceed the total cost of running the 
SEC. 

We submit that this is a wholly :.nwararnted view of title V. We 
submit that that title authorized fees only for special services per- 
formed by the SEC which confer special benefits upon particular per- 
sons and that the fees are not to be fixed in the light of the over-all 
cost of running the SEC, but only in the light of the specific cost of 
performing the specific service for which a fee is charged. I need not 
elaborate on that view because it has already been explained at length 
in the comments and the memoranda which I have already submitted 
to you for your study. 

There is one point, however, which I wish especially to mention. 
In the regulation of the securities business, unlike the regulation of 
any other business that I know of, Congress has provided that the 
members of the business themselves shall band together and police 
their own affairs. This admittedly saves the Government many mil- 
lions of dollars in regulatory costs. I urge that this fact alone would 
warrant adoption of H. R. 6846, or some similar measure, so that no 
fees whatever would be charged for any type of broker-dealer regis- 
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tration. We broker-dealers are already meeting a heavy burden of 
regulatory cost through our assessments on ourselves to support the 
NASD and through our voluntary contribution every year of many 
days of time by extremely busy members of this business in serving 
on the NASD disciplinary committees and other NASD groups. 

But, even if the SEC were to adopt a fee proposal under title V as 
it now stands, then we urge to you, as we did to the SEC, that it would 
be a gross inequity were fees to be charged to broker-dealers meeting 
NASD assessments and obligations in the same amount.as fees charged 
to broker-dealers who do not assume any such regulatory cost and 
who are not in the NASD. 

I am sure you will agree, upon considering the memoranda and 
comments which we have submitted, that the SEC fee proposal which 
is now under consideration is not a valid proposal, under law as it 
now stands, and that the whole subject requires much more careful 
consideration, not only by the SEC but also by this committee, before 
any action is taken. 

The overwhelming majority of broker-dealers in this country are 
small-business men. They already face most eleborate regulation 
under various State laws, the Federal securities laws, and their own 
voluntary self-regulation approved by Congress. 

As a matter of simple equity and fairness, no fee proposal such as 
recently circulated by the SEC should be adopted. For my part, I 
feel confident that this whole matter will be studied further and re- 
considered. 

Mr. Hetier. Thank you very much for your comments. The sub 
committee will take your memoranda into consideration, 

The next witness is Mr. Joseph T. Johnson, of the Investment Bank- 
ers Association of America. 


STATEMENT OF JOSEPH T. JOHNSON, PRESIDENT, INVESTMENT 
BANKERS ASSOCIATION OF AMERICA, MILWAUKEE, WIS. 


Mr. Jonnson. We did not expect. to testify today and, as a result, 
we have not mimeographed copies of my statement. If I may, I 
would like to return home tonight, and we will furnish you copies of 
the statement in the morning. 

Mr. Hetier. That will be satisfactory. 

Mr. JomNnson. Mr. Chairman and members of the committee, my 
name is Joseph T. Johnson. I am president of the Milwaukee Co., an 
investment banking firm with its principal office at 207 East Michigan 
Street, Milwaukee, Wis., and T am also currently the president of the 
Investment Bankers Association of America. I am appearing here 
today primarily in the latter capacity, and I very much appreciate 
this opportunity to testify in support of Mr. Busbey’s bill. 

It would appear clear that Mr. Busbey’s proposal in TH. R. 6846 is 
designed to make it clear as a matter of law that the Securities and 
Exchange Commission is without power under title V of the Independ 
ent Offices Appropriation Act of 1952 to impose broker-dealer regis- 
tration fees such as those proposed by rule X—15B-7 in Securities Act 
of 1933, Release No. 3433, dated January 31,1952. In response to the 
Commission’s request for comment on this proposed rule, as well as thi 
others described in this same release, we submitted a memorandum to 
the Commission under date of March 7, 1952, in which we set forth in 
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detail our views on the proposed broker-dealer registration fees. It 
seems to me that this memorandum is equally in point on the problem 
before your committee, as presented by H. R. 6846; so, I should like 
to present a copy of that memorandum for the record in these hearings, 
and I shall then endeavor only briefly to summarize the several points 
which we make which seem to me clearly to justify favorable action 
on H. R. 6846, pending a more complete and comprehensive revision 
of title V. 

Now, Mr. Chairman, I have this memorandum, which I would 
submit as part of the record. That is a memorandum that we sub- 
mitted to the SEC. 

Mr. Hetier. Without objection, it will be made a part of the record 
at this point. 

(The memorandum referred to is as follows :) 


ee 


! 
like to 


\MiIeEMORANDUM 


To: The Securities and Exchange Commission 

From: The Investment Bankers Association of America. 

Subject: Proposed new fees and charges to be imposed by the Commission as 

described in Securities Act of 1923. Release No. 3433. dated January 31, 1952 

We have examined the subject proposal and wish to make the following com- 

ments and recommendations with respect to proposed Rule X-15B-7: Registra- 

tion and Filing Fees for Brokers and Dealers, While the discussion which follows 

is concerned primarily with this proposal, we believe that much of it is equally 

applicable to other proposals covered by this release, with the exception of the 

proposed increase in charges for duplications and certifications. 


Title V of the Independent Offices Appropriations Act of 1952 is an 
unconstitutional delegation of legislative power by Congress to the heads 
of Federal agencies. 

We submit that title V is an unconstitutional delegation of legislative power by 
the Congress to the heads of Federal agencies because Congress delegated to 
the heads of Federal agencies authority to prescribe what some of the standards 
shall he in determining the rate of any fee, charge, or price imposed under title 
V and because the standards which Congress did prescribe are too indefinite to 
constitute valid standards by which the heads of Federal agencies may tix the 
rate of any fee, charge, or price. We recognize that this is perhaps not the 
most appropriate tribunal before which to raise this question, but, with tl 
thought that the Commission, before proceeding further 1 1 this or analogous 
proposals, may well want to discuss this fundamental question, as Well as others 


e 


hereinafter discussed, with the two Appropriations Committees of the Congress 
and with the Bureau of the Budget, we are submitting herewith, as appendix A, 


a brief memorandum on the constitutional question, 
The proposed new registration fees for broker-dealers and their em- 
ployees are not fees such as were intended to be authorized by Congress 


under title V. 


Assuming hereinafter, for purposes of argument, that title V does not con- 
stitute an unconstitutional delegation by the Congress of its legislative power 
but is rather only a delegation of the power to fix a rate of tax or fee within 
prescribed definite standards, we submit that the proposed registration fees for 
broker-dealers and their employees are not fees such as were intended to be 
authorized by Congress under title V, because broker-dealers and their em 
ployees are not special beneficiaries of services from the SEC. 


First of all, what does tithe V authorize or direct with respect to fees, if any, 
for broker-dealer registration 7 If we take only the relevant lancuage of title V 
We see that 

“It is the sense of the Congress that any * * * service (or) regis- 
tration * * * of value or utility * * provided, (or) granted * * by 
any Federal agency * * to or for any person, * * shall be self-sustain- 


ing to the full extent possible, and the head of each Federal agency is authorized 
by regulation * * * to prescribe therefor such fee *, if any, as he shall 
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determine, in case none exists, * * * to be fair and equitable taking into con 
sideration direct and indirect cost to the Government, value to the recipient: 
public policy or interest served, and other pertinent facts * * *.” (Italic. 
supplied.) 

It is clear from the above quoted language of title V that the Commission «© 
its Chairman is under no absolute directive to impose any broker-dealer regis 
tration fees, but rather has complete discretion to determine whether such fees 
if any, are indicated in light of the standards to be applied. 

In our view, this authorization is so general and indefinite that it sheds litt): 
light on which “if any” registration with the several Federal agencies should 
be charged for. This view would seem to be supported by the bill introduce: 
in the present Congress by Representative Fred V. Busbey, a member of th: 
House Appropriations Committee, on February 28, 1952 CH. R. 6846) which i 
designed to make it clear that the SEC is net to charge for broker-dealer regi: 
tration under title V. We think it appropriate, therefore, to look to the legisla 
tive history of title V. Here we do find a general indication of the type o: 
fees and charges intended to be authorized in title V. 

The report of the House Committee on Appropriation on H. R. 3880 (H 
Rept. No. 384, S2d Cong., Ist sess.), which was subsequently enacted as the 
Independent Offices Appropriation Act of 1952, specifically states, with respec: 
to title V and the fees and charges to be imposed thereunder. 

“The committee is concerned that the Government is not receiving full re 
turn from many of the services which it renders to special beneficiaries. * * * 

“The bill would provide authority for Government agencies to make charge- 
for these services in cases where no charge is made at present, and to revis« 
charges where present charges are too low, except in cases where the charge 
is specifically fixed by law or the law specifically provides that no charge sha! 
be made. * * *" (Italics supplied.) 

From this statement of the committee it is apparent that it intended tha 
fees and charges should be imposed only upon persons who are actually the 
bencficiaries of special services by the Government agencies. This conclusio: 
would be in accord with the view of President Truman, expressed in the budget 
message for 1948: 

“While it is not sound public policy to charge fer all services of the Federa 
Government on a full-cost basis, and many services should be provided free 
the Government should receive adequate compensation for certain services pri 
marily of direct benefit to limited groups.” (Italics supplied.) 

We fail to see where the statutory requirements for broker-dealer registra 
tions and filings fall within any reasonable interpretation of “services whicl 
it (the Commission) renders to special beneficiaries.” In fact, the registra 
tion and filing requirements are the first step in a regulatory or policing scheme 
for activities generally in the securities markets and obviously inure, to the 
extent they are successful, to the benefit of investors generally and to the 
general public interest. If one considers, therefore, what we believe to he 
the basic intent of Congress as reflected by the language of title V and its legis 
lative history (with which we have no quarrel) we think that broker-dealer 
registrations and filings are clearly not within the type of services primarily 
or directly for special beneficiaries which Congress intended should be self 
supporting. 

The proposed new registration fees for broker-dealers and their em- 
ployvees are not “fair and equitable taking into consideration direct and 
indirect cost to the Government, value to the recipient, public policy 
or interest served, and other pertinent facts.” 

Assuming for purposes of argument that broker-dealer registrations an 
filings are a type of work or service falling within the intent of Congress, thy 
Commission is still under an obligation to apply and make a determination 
with respect to the various standards set forth in title V before the Commis 
sion or its Chairman can rightfully determine what fee, if any, is appropriat: 
in the circumstances. Let’s take a look at each of the prescribed standards 
as they apply to fees, if any, for broker-dealer registrations and related 
“services.” 

“Direct and Indirect Cost to the Government” 

What are the direct and indirect costs to the Government connected wit! 
broker-dealer registrations and filings? We would think it highly appropriat« 
for the Commission, if it has not already done so, to make a cost study on this 
point (even though the standards in the statute are very general) and to make 
a definitive finding or determination of these costs other than that which may 
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ve inferred from the likely return from the fees prescribed. Presumably the 
Commission is already certain that the fees prescribed will not bring in more 
than sufficient revenue to make these assumed “special services” of the Com- 
mission self-supporting. So far as we know, no such determination has been 
made, 

The Commission, in a “Notice to Mailing List” dated February 18, 1952, indi- 
ated that it estimated the annual registration fee payable by broker-dealers 
inder the new rule would bring in revenue of $455,000, so presumably the Com- 
mission feels that this figure would not make this activity of the Commission 
more than “self-sustaining.” 

We are not aware of the exact formula by which this estimate was arrived at, 
but, taking figures from table 7 on page 200 of the seventeenth annual report of 
the Securities and Exchange commission to the Congress (the latest available), 
it would seem that this estimate may be a substantial underestimate of the reve- 
nue to be derived from the proposed fees. In this table the Commission lists 
3.908 registrants as of June 30, 1951, and it is believed that these figures are 
fairly representative of the situation today. At $50 per registrant, this would 
esult in fees in the amount of $195,400, 

In this same table, the total number of proprietors, partners, officers, ete., is 
listed at 13,078. While it is far from certain, because of the difficulties of apply- 
ing subsection (a) (1) of rule X15B-7 to individual cases,’ just which of these 
persons connected with a broker-dealer firm would be excluded as a person not 
‘at any time during the preceding year engaged on behalf of registrant in the 
sale and purchase of securities, in the supervision of such activity, or in the 
management of the business of registrant”, certainly under any liberal construc- 
tion of this language of this rule, substantially all of the thirteen thousand-odd 
persons in this category would be subject to the $10 fee. Taking the total num- 
ber of 13,078 at $10 a head, we get a figure of $130,7S0. 

With respect to the number of employees covered by the proposed rule, the 
Commission, in the same table 7, does not give a breakdown of the total number 
of persons employed by broker-dealer firms (61,659) as “salesmen,” “traders,” 
customers’ men” and “other employees” (although this information is required 
to be supplied to the Commission by broker-dealers in their registration forms), 
and here again there is difficulty in applying subsection (a) (1) to many indi- 
vidual employees. Taking, however, a rule of thumb which is believe to be 
m the conservative side, of three employees engaged sometime during the vear 
in selling, buying, supervising, etc., against one not so engaged we get a figure 
of 46,244 which, at $10 per head, would bring $462,440. 

If an estimate is made, therefore, of the likely fees to be obtained under rule 
\-150-7 on this basis, we get a total figure of $780,000 plus, which is consider- 
ably greater than the estimate of the Commission referred to above. So we 
have a figure somewhere between $455,000 and $780,000 which will presumably 
still not make this activity of the Commission more than “self-sustaining.” 

What are the activities of the Commission in connection with broker-dealer 
registrations and filings that should be considered in any such determination 
if direct and indirect costs to the Government? It is our understanding that 
broker-dealer registrations and supplemental filings in connection therewith 
are processed by a part of the staff of the Trading and Exchange Division of 
the SEC. Of course, the original registrations of most of the broker-dealers 
presently registered have long since been processed and paid for out of the general 
funds of the Treasury. The number of new registrations per year is relatively 
small, and then there are the annual filings by broker-dealers, amendments, et 
cetera. It is our understanding that not more than 16 or 17 employees of the 
Trading and Exchange Division are assigned to this work on this division's 
rganization chart, and that considerably fewer than even this small number 
f employees are actually engaged in this work, with an occasional assist from 
in inspector in a regional office. So, irrespective of what figure we take between 
“455,000 and $780,000, and even if we add something for overhead, it must be 

lear that no such sum is necessary to make this activity of the Commission 
self sustaining,” even assuming it is the subject of an appropriate charge under 
title V. 

In presenting its annual budget to the Congress, the Commission, certainly 
luring the past 2 vears, has laid great stress on the necessity and importance 


Are all persons in a buying department of a broker-dealer firm included, in Government 
! municipal departments, advertising, etc. ? 
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of its surprise inspection work of broker-dealer firms. We believe this a useful 
activity in the interests of investors and the public generally, but if there is 
any thought that this work is the appropriate subject of a charge only to broker- 
dealers under title V, we respectfully submit that it clearly cannot be brought 
within the intent of Congress of charging only for services to special bene- 
ficiaries. 

That these services are in the general public interest and the interest of in- 
vestors, as Should be obvious, as distinguished from the direct interest of the 
firms investigated or the special interest of broker-dealers generally, we would 
like only to cite the testimony of Chairman Cook in support of the Commission's 
budget on January 16 of this year (hearings before the Subcommittee of the 
Committee on Appropriations, House of Representatives, S2d Cong., 2d sess. 
pt. I—Independent offices appropriations for 1955, pp. 271-272) : 

“When Chairman McDonald was here last year he stressed the importance 
of making regular and-periodic examinations of the accounts of the 3,900 firms 
registered with us as brokers and dealers, None of our functions are more 
important if we are to afford ‘the investors the protections the Securities Ex- 
change Act contemplates.’ 

* * * + e e 8 

“With respect to the investigation of violations of the securities laws, I should 
like to mention to the chairman of the committee that with our present small 
staff of 72 investigators, we are able to handle only matters involving, well really, 
the broadest public interest.” [Italies supplied. ] 


It would seem clear, therefore, that these policing activities or “services” of 


the Commission are not the appropriate subject of a tax or fee only on broker- 
dealers, but should be shared by all taxpayers as services rendered generally 
in the public interest. 

The only other services which we can think of supplied by the Commission to 
broker-dealers, presently without charge, are the various releases, opinions, 
reports, analyses, speeches, ete., Which are available if one gets on the Commis- 
sion’s mailing list. Dut these are also available, as we understand it, to mem- 
bers of the public generally upon request, so we hardly think this a special 
service to broker-dealers, Indeed, we would think that this is a type of service 
for which the Commission might well make an appropriate charge under title V 
to anyone requesting it, and we are rather surprised that such a charge was not 
imposed in view of the other proposals made. But however that may be, we are 
clear that this is not an item of cost which can appropriately be included in 
the proposed broker-dealer registration and filing fees. 

If our analysis, therefore, of the applicability of this standard of “direct and 
indirect cost to the Government” is anywhere near correct, we think that the 
proposed charges for broker-dealer registration are grossly excessive, clearly 
bear no relation to the costs of such services, and are therefore neither fair nor 
equitable, even assuming they are the appropriate subject of any change. 

“Value to the recipient” 

What is the value of broker-dealer registration, supplemental filings, the 
processing thereof, and broker-dealer inspections to individual recipients? If 
this “special service” were available only upon request and payment therefor, 
and not mandatory under the law, the answer would be made very clear, and 
Gguickly, by the operation of the law of supply and demand. Perhaps one good 
test of this value is the member of dealers in purely exempt securities which are 
registered with the Commission, even though no charge is made for such regis- 
tration at present. 

As stated above, broker-dealer registration and supplementary filing are part 
of the regulatory or policing scheme of activities in securities markets and pri 
marily the over-the-counter market. They impose a continuing burden, rather 
than a benefit, on those subject to this policing scheme, and any value would 
seem clearly to inure to investors and the public generally, as is clearly recog 
nized in section 2 of the 1934 act and, indeed, section 15 thereof. Thus, in 
section 15 (b), the Commission’s rules and regulations with respect to applica- 
tions for rezistration must be such as are “necessary or appropriate in the public 
interest or for the protection of investors.” This same test is controlling in 
all other actions to be taken by the Commission under the other paragraphs of 
that section, 

It should be noted also that broker-dealer registration and such supplementary 
filings as are required to keep it up to date does not constitute a franchise or 
exclusive privilege, vis-A-vis any other registered broker or dealcr. Registration 
is available automatically to any citizen upon application, other than those cov- 
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ered by the fourth paragraph of section 15 (b), and is merely a prerequisite to a 
broker-dealer using the mails or means or instrumentalities of interstate com 
merce in the conduct of his business in other than exempt securities. 

We find it exceedingly difficult, therefore, in applying the test of “value 
to the recipient” to find any value whatsoever in broker-dealer registration of 
the “specal services” character which we believe the Congress had in mind, 
and we think, therefore, that no fee or charge is indicated upon the application 
of this standard or test. 

Again, assuming for purposes of argument, that the Commission's surprise in- 
spection work of broker-dealer firms should be examined as the subject of an 
appropriate charge or fee under title V, what is the value to the recipient thereof? 
liere, certainly, the charges proposed cannot be justified on any basis of value 
to the individual recipient. The best evidence of this is Mr. Lund’s testimony, 
as contained in the hearings before the subcommittee of the Committee on Appro 
priations, United States Senate, Kighty-second Congress, lirst sesson, Independent 
Offices Appropriations, 1052. On page 363 he states that: 

“We have never been given adequate people to make a coverage of more than 
once in, say, 4 or 444 Vvears.” 

On page 36S of the same hearings, Mr. Lund indicated to Senator Cordon 
that there were, as of that time, 1.688 firms that never have been inspected. 

The followng colloguy on pages 368-369 is also very pertinent to the point 
under discussion. 

“Senator Corpon, I would think you would turn aside from your constant 
inspection of a few and take at least one look at those that you have never 
looked at. 

“Mr. LuNp. We are often in the position where we must inspect those 
where we know there is trouble. We often do not get a chance to go into 
those that are large and have a good reputation, and where we have no in- 
formation that they are operating improperly. 

“Senator Corpon. Do you only inspect on complaints? 

“Mr. LUNb. No, sir; but we do have so many complaints it keeps us busy on 
certain houses. We know through experience that there are probably lou 
houses or more that need watching. We keep a close eye on those, more so 
than we do on certain of the larger New York Stock Exchange firms, where we 
have very little reason to believe at the moment they are doing anything se 
riously wrong, 

“Senator Corpon. Then this 1,688 to a very creat extent are the ones with re 
spect to Whom your information would indicate that they are competent, reliable, 
und operating in a legal manner? 

“Mr. LUND. That is generally true, sir. They are largely members of stock 
exchanges. They are old houses of many years’ standing, large houses. The 
New York Stock Exchange checks them, or one of the other stock exchanges do 
We have not felt it necessary.” 

Also pertinent to the question of fairness and equity of the charges proposed on 
the basis of “value to the recipient” is the situation of those broker-dealers coy 
ered by the New York oflice of the SEC. Taking the Commission’s own figures 
from testimony by Chairman Cook, as contained in part 1 of the hearings before 
the subcommittee of the Committee on Appropriations, House of Representatives, 
Kighty-second Congress, second session, independent eflices appropriations for 
1953, on page 271, Mr. Cook indicated that there are 1,693 registered firms in the 
New York area, that 15 inspectors are assigned there, and that these inspectors 
were able to complete 146 inspections in 1951. Assuming no additional inspec 
tors, und the same rate of inspection, it is readily apparent that firms in this 
region can expect an inspection on the average only about once every 11 years. 

In light of this situation, it is exceedingly difficult to see how, in fairness 
and equity, the individual firms can be asked to pay the fees proposed for the 
type of inspection service performed by the Commission on the basis of any 
“value to the recipient.” It is clear that this proposal, therefore, would amount 
to a tax on the many large and other houses, which are not inspected at all, 
to carry the cost of the Commission’s policing the few on the fringe. This 
would seem clearly not within the intent of Congress, quite apart from the 
constutional question which it would squarely raise. 

Of course, if any broker-dealer should ask the Commission to go over its oper 
ations to see that it was in all ways complying with the law and the rules and 
regulations of the Commission, and the Commission’s inspector should make 
such an inspection, we would think that might be an appropriate vase for the 
Commission to impose a fee or charge, but lacking any such request we see no 
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“value to the recipient” as an individual firm or, indeed, any fairness and equity 
in charging this particular group of citizens for the police work which the 
Commission is required to perform in the interest of investors and the public 
generally. 

“Public policy or interest served.” 

If anything is clear in this controversy, it is that the Commission is supposed 
to operate in the public interest and the interest of investors as distinguished 
from the special interests of broker-dealers or others subject to its jurisdiction. 
It is so stated many times throughout the 1934 act. It hardly seems necessary 
to belabor this point with the Commission. 

The fact that regulation of brokers and dealers by the Commission is done 
solely in the public interest was admirably stated by Chairman Cook during 
recent hearings before the subcommittee of the Committee on Appropriations 
of the House on the SEC’s 1953 budget, on page 297: 

“Mr. Cook. * * * Additionally, we have jurisdiction over brokers and 
dealers, and you get another type of situation there. Brokers and dealers have 
custody of large amounts of cash and securities of customers, 

“Mr. Yates. As I remember Chairman McDonald's testimony last year, are 
not those policed pretty much by the private concerns? 

“Mr. Cook. No. I would say this, that the private organization, the NASD 
(National Association of Securities Dealers), and indeed the New York Stock 
Exchange, also, polices their own members. Each does a substantial amount of 
policing work. But Congress has designated the SEC to do the policing for the 
public, and there is a great deal of different between attempting self-regulation 
on the part of an association and the kind of regulation which Congress might 
determine as appropriate in the public interest. * * *” [Italics supplied.] 

We find no justification, therefore, for the proposed fees upon applying this 
standard but rather very compelling arguments against them. 

“Other pertinent facts.” 

We are sure the Commission is mindful of the substantial amount of money, 
and, even more important, the great amount of volunteer time and service, 
which broker-dealers are already contributing to so-called cooperative self- 
regulation of the securities business through the various exchanges and the 
National Association of Securities Dealers. 

We think it appropriate for the Commission to keep in mind that, when the 
Maloney Act was under consideration by Congress in 1938, the Senate Banking 
and Currency Committee, in Senate Report No. 1455, and the House Committee 
on Interstate and Foreign Commerce in House Report No. 2307 (75th Cong. 3d 
sess., 1938) stated in their reports: 

“The committee believes that there are two alternative programs by which this 
problem (of adequate regulation of over-the-counter market) could be met. The 
first would involve a pronounced expansion of the organization of the Securities 
and Exchange Commission; the multiplication of branch offices; a large increase 
in the expenditure of public funds; an increase in the problem of avoiding the 
evils of bureaucracy; and a minute, detailed, and rigid regulation of business 
conduct by law. It might very well mean expanding the present process of regis- 
tration of brokers and dealers with the Commission to include the proscription 
not only of the dishonest, but also of those unwilling or unable to conform to rigid 
standards of financial responsibility, professional conduct, and technical profi- 
ciency. The second of these alternative programs, which the committee believes 
distinctly preferable to the first, is embodied in 8. 3255. This program is based 
upon cooperative regulation. in which the task will be largely performed by 
representative organizations of investment bankers, dealers, and brokers, with the 
Government exercising appropriate supervision in the public interest, and exer- 
cising supplementary powers of direct regulation.” 

As a very pertinent fact, it almost goes without saying that there will be little 
inducement to broker-dealers to continue this expensive and time consuming, 
and thus far successful, scheme of cooperative regulation if those who are doing 
and paying the most in this effort are to be subjected to double taxation, in effect, 
so that the Commission will be reimbursed, in effect, for regulating and inspecting 
those who contribute the least, if anything at all. We have greatest difficulty of 
all in finding fairness and equity upon the application of this test, if it can be 
‘alled one, to the facts set forth above. 

After applying these several so-called standards, therefore, to the fees proposed, 
and assuming that the services discussed are of a type within the compass of 
title V, we think the fees proposed are obviously neither fair nor equitable for the 
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reasons given above and that the rule should, therefore, not be adopted in any 
event. 


Imposition of any new fees by the SEC should be postponed pending 
completion of current study of this whole problem by the Bureau of the 
Budget. 


As the commission doubtless knows, the Bureau of the Budget, on January 28, 
1952, released a “Progress Report on the Review of Charges for Services and 
Products.” In this report the Bureau of the Budget states that, for the past 2 
years, it has been and is still engaged in a project for the examination of charges 
presently made for Government services and products and of services rendered 
to special beneficiaries without charge. The purpose of this project is “to obtain 
for the Government adequate compensation for such services and products where 
it is appropriate, and to obtain policies that provide reasonably equitable treat- 
ment for similar services rendered by different departments or to different clien- 
tele.” 

In this report, at page 9, the Bureau of the Budget admirably states the real 
nature of the problem: 

“The entire subject involves a number of basic considerations of public policy. 
Merely illustrative of these considerations are the following questions which 
oceur with respect to any given service which may be examined: Is the particu- 
lar service one which is rendered primarily for the benefit of the public at large 
which ought to be payable from general taxes, or is it a service for the benefit of 
particular individuals or groups and properly to be paid by those benefiting? 
Is it a service the cost of which should be shared by the general taxpayer and by 
those getting particular benefits? If the Government should receive compensa- 
tion for rendering the service, should the return be based upon the cost of per- 
forming the service, upon comparable prices for having similar services performed 
commercially, or upon some other standard? Where the cost is used for a stan- 
dard of pricing, what elements of costs (direct cost, depreciation, overhead, etc.) 
should be included in the computations?” 

This report states further (p. 10) that the Budget Bureau is taking the 
following steps: 

“1. Preparation and submission to Congress of draft legislation to make pos- 
sible the increases in rates which already appear to be desirable as a result 
of the limited evaluation to date and as a result of the current studies in selected 
agencies described. 

“2. Follow-up with respect to the rent policy circular to see that it is made 
fully effective. 

“3. Specific study of a group of services which are common to a number of 
agencies ; for example, the issuance of Government publications, registration and 
permit fees, interest on loans, and testing services. Such studies should lead to 
recommendations to the President for the establishment of uniform policies in 
each of these fields, to be promulgated and carried out in a manner similar to the 
policy on employee rentals. They may also lead to additional legislative pro- 
posals, The attachment indicates a tentative list of areas selected for such in- 
tensive study (exhibit 9). 

“4. Specific study of fees for specialized services in selected agencies, such as 
the Patent Office, the Securities and Pachange Commission, and the Weather 
Bureau. These may lead to both legislative proposals and administrative action.” 
[Italics supplied. } 

Since the Bureau of the Budget is thus at the moment engaged in a specific 
study of appropriate fees, if any, to be charged by the SEC in light of an over-all 
policy to be determined with respect to appropriate fees to be charged by other 
agencies, this to assure a maximum degree of uniformity and equity, it would 
seem to us highly inappropriate for the Commission to promulgate its proposed 
rule, or any other like rule, at least until this Budget Bureau survey has been 
completed. 

Indeed, it would seem that the Congress in enacting title V had this study by 
the Budget Bureau very much in mind, because, if there is any absolute directive to 
the heads of Federal agencies in title V, it is that any regulations imposed 
thereunder prescribing fees “in the case of agencies in the executive branch, 
shall be as uniform as practicable and subject to such policies as the President 
may prescribe.” [Italics supplied.| We know of no policy as yet promulgated 
by the President with respect to fees, if any, for registrations with agencies in 
the executive branch, and in the absence of any such policy we would think this 
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provision of title V, in and of itself, controlling on the Commission on the particu- 
lar point under discussion. 

Bearing on this point, also, on March 4, we checked with the other principal 
regulatory agencies subject to title V (the Interstate Commerce Commission, 
Federal Communications Commission, Federal Power Commission and = the 
Federal Trade Commission) and found that none of them have increased their 
fees and charges or proposed the imposition of additional fees and charges, al 
though they are purportedly authorized so to do by title V, if the SEC is. The 
one exception was the Federal Power Commission, which has increased the price 
of its publications. Otherwise, they appear to be giving the problem varying 
degrees of study, pending further advice from the Bureau of the Budget on over- 
all policy referred to above. When one considers the nature of the services 
rendered by some of these agencies to really “special beneficiaries,” and the 
value thereof, such as the granting of licenses to operate radio and television 
stations to one applicant rather than another, permits to construct dams, etc., 
it points up only more sharply the inadvisability and inequity of the Commission 
proceeding with its proposal at the present time to impose fees upon broker-deal- 
ers for registration, which is certainly primarily in the general public interest as 
distinguished from any conceivable interest of broker-dealers. 


CONCLUSION AND RECOMMENDATIONS 


In light of the above, we respectfully submit, even assuming that title V does 
not constitute an unconstitutional delegation of legislative power to the heads 
of Federal agencies, (1) that the proposed registration fees for broker-dealers 
and their employees under proposed rule X—15B-7 ure not such fees as were 
intended to be authorized by Congress under title V because broker-dealers and 
their employees are not special beneficiaries of services from the SEC and (2) 
that the proposed fees are not “fair and equitable” within the standards pre- 
scribed in title V. Accordingly, we recommend that the proposed rule not be 
adopted. 

Hlowever, if the Commission concludes to consider further the possibility of 
imposing such fees on broker-dealers and their employees, we recommend, in 
view of the studies presently being made by the Bureau of the Budget, the 
directive in title V that any such fees shall be as uniform as possible and “subject 
to such policies as the President may prescribe,” the fact that the other principal 
regulatory agencies covered by title V are apparently awaiting further advice from 
the Bureau of the Budget or the President as to an over-all policy, and the fact 
that the Bureau of the Budget is presently studying the very Commission 
problem under discussion, that the Commission take no further action on this 
proposal until an over-all policy is established. This will have the added 
advantage of permitting representatives of the securities business and the 
Commission to go before the Appropriations Committees of the Congress and 
endeavor to have title V made more definite and certain with respect to the 
problem under consideration. We have already requested such a hearing. 


APPENDIX A 


Title V of the Independent Offices Appropriation Act of 1952 is an un- 
constitutional delegation of legislative power by Congress to the heads 
of Federal agencies. 

The Federal courts of the United States have consistently held the delegation 
of authority by Congress to administrative officials to be an unconstitutional 
delegation of legislative power when Congress did not establish definite stand- 
ards as gnides for action by such administrative officials. Schechter v. United 
States (295 U. 8, 495 (1935)), holding section 3 of the National Industrial Re- 
covery Act of June 16, 1933, to be unconstitutional: Panama Refining Co. v. Ryan 
(293 U.S. 38S (1935)), holding section 9 (¢) of title I of the National Industria! 
Recovery Act of June 16, 1933, to be unconstitutional; Butler v. United States 
(78 F. (2d) 1 (1985) ), holding taxing provisions of Agricultural Adjustment Act 
of 1933 to be unconstitutional; Larabee Flour Mills Co. v. Nee, and twenty-three 
other cases (12 F. Supp. 895 (19385)), holding taxing provisions of the Agricul- 
tural Adjustment Act of 1933 to be unconstitutional; Gebelein, Inc. v. Milbourne 
(12 F. Supp. 105 (1935)), holding taxing provisions of the Agricultural Ad- 
justment Act of 1933 to be unconstitutional; Vogt v. Rothensies (11 F. Supp. 
225 (1935)), holding taxing provisions of the Agricultural Adjustment Act of 
1933 to be unconstitutional. 





BROKERS’ AND DEALERS’ FEES 95 


With specific regard to delegation by Congress of its power to tax, the United 
States District Court for the Western District of Missouri, in Larabee Flour 
Mills Co. v. Nee, and twenty-three other cases, supra, held that the Agricultural 
Adjustment Act of 1933 contained an unconstitutional delegation of taxing power 
to the Secretary of Agriculture. The court, in holding that Congress had not 
prescribed sufficiently definite standards by which the Secretary of Agriculture 
could determine the rate of taxation, stated at page 403: 

“It cannot be questioned that Congress can delegate to the Secretary of Ag- 
riculture the administrative duty of determining what shall be the rate charged 
as to the processing of a particular commodity, provided Congress sets out a 
definite and intelligent standard by which the determination of the actual rate 
is to be made. Thus Congress might levy a tax upon the processing of wheut 
and might provide that the tax shall be at a rate equal to the difference between 
the current average market price of wheat on the Chicago market on the Ist of 
January 1930, and the 1st of January 1951. Or Congress might levy a tax upon 
the processing of corn and provide that the rate should be as many cents per 
bushel as the tide rises in feet on some fixed day at some fixed place; for Congress 
has really fixed the rate (and the fixing of a rate is a legislative power) when it 
has provided a certain, definite, and intelligible standard by which the rate is 
to be ascertained. 

“What Congress cannot do is to delegate to an administrative official not only 
the power to fix a rate of taxation according to a standard but also the power to 
prescribe the standard. Congress must prescribe the standard, and it must be a 
real standard, an intelligible standard, a definite standard. It must be like a 
yardstick which is 3 feet long by whomsoever it is used, not one Which in the 
hands of one man is 3 feet long, in the hands of another 2 feet long, and in the 
hands of a third 4 feet long, elastic at the will of the individual applying it 

“The standard provided for in the Agricultural Adjustment Act for the fixing 
of the rate in the processing of any of the commodities mentioned in the act does 
not satisfy the requirements here set out. To say that the rate shall be the 
difference between X, the current average price of a commodity, and Y, the fair 
exchange value of the commodity, is to provide a definite and intelligible stand- 
ard only if X and Y are definitely ascertainable amounts. If either is a variable, 
uncertain, and speculative term, then the so-called standard is not a standard 
and certainly is not a definite and fixed standard 

“It may be conceded that what is the average farm price in the United States 
of a given commodity, for example, wheat at any given time, may be determined 
with reasonable certainty from available statistics. Any two intelligent and 
experienced men, from such statistics, working independently of each other, 
would arrive at essentially the same figure. But certainly that cannot be said 
concerning the determination of what is the fair exchange value of a given agri 
cultural commodity such as wheat. 

“The act defines the term ‘fair exchange valne’ as ‘the price therefor that will 
give the commodity the same purchasing power, with respect to articles farmers 
buy, as such commodity had during the base period.” The base period is defined 
(on all agricultural commodities except tobacco) as the prewar period, August 
1 to July 1914. It is scarcely conceivable that anything could be more inde- 
finite and uncertain than this language. It leaves to the Secretary of Agricul 
ture the power arbitrarily to determine what articles farmers buy. It leaves 
to the Secretary of Agriculture the power to select the particular time (or 
whether he will seek an average) during the base period of 5 years as to which he 
will determine the purchasing power in terms of articles farmers buy of agricul- 
tural commodities. One Secretary of Agriculture might well determine that 
the fair exchange value of wheat was one sum, and another Secretary might 
determine that it was an entirely different sum, greater or less. Each easily 
could support the result reached by statistics. It is absurd to say that this is a 
standard by the use of which wholly different results are reached when it is 
applied by different individuals. 

“The courts have gone far in upholding legislation by Congress which has 
been challenged upon the ground that it involved a delegation of legislative 
power. But they have never even distantly approached approval of such legis 
lation as this when challenged on that ground.” 

(It should be noted, in passing, that the Court in the Larabee case also held 
that a subsequent amendment to the Agricultural Adjustment Act by Congress 
in 1935, providing that “The taxes imposed under this title, as determined, pre 
scribed, proclaimed, and made effective by the proclamations and certificates 
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of the Secretary of Agriculture or of the President and by the requirements 
of the Secretary with the approval of the President prior to the date of the 
adoption of this amendment, are hereby legalized and ratified * * *,”’ was not 
effective retroactively to validate the taxes imposed under the act, but that the 
amendment operated only prospectively to validate the taxes from the date 
of the amendment. While appeals from this decision were pending in the 
Circuit Court of Appeals for the EKighth Circuit, the Supreme Court of the 
United States, in United States wv. Butler (297 U. S. 1 (19386)), held that the 
Agricultural Adjustment Act was unconstitutional because the taxing power 
could not be employed by Congress to enforce regulation of a matter with 
respect to which Congress had no authority.) 

Other courts have followed the same principle upon which the decision in the 
Larabee case was based in holding the delegation of taxing authority to the 
Secretary of Agriculture under the Agricultural Adjustment Act of 1933 to be 
unconstitutional because the standards prescribed for the Secretary of Agri- 
culture to fix the rate of taxes were too indefinite. For example, the District 
Court for the District of Maryland, in Gebelein, Inc. vy. Milbourne, supra, stated 
at pages 115-117: . 

“In my opinion the taxing feature of the act is also invalid because it involves 
an invalid delegation of legislative power to the Secretary of Agriculture. It 
is not disputed that, under our constitutional system of Government, powers 
that are truly legislative in character may not be delegated by Congress, although 
administrative officers or boards may validly be authorized to execute in detail 
legislation enacted by Congress, where standards for action, based on appro- 
priate findings of fact, are declared with sufficient definiteness by the Congress 
itself. 

* * ai * * * 

“The mathematical problem may be simple when the determining factors are 
stated, but the ascertainment of one of the governing factors is itself a complex 
problem.” 

Similarly, the Circuit Court of Appeals for the First Cireuit, in Butler vy. 
United States, supra, stated at page 7: 

“The power to impose a tax and to determine what property shall bear the 
tax can only be determined by the legislative department of the Government. If 
Congress undertakes to lay down a guide for an administrative officer to follow 
in carrying out its mandate, it must be by an intelligible and a reasonably defi- 
nite standard. * * * The baiance between production and consumption of 
certain commodities, or the equalizing of the purchasing power between widely 
separated periods alone forms no such standard.” 

Applying the principles of these cases to title V of the Independent Offices Ap- 
proriation Act of 1952, we submit that title V is an unconstitutional delegation 
of legislative power by Congress to the heads of Federal agencies. Title V 
authorizes the head of each Federal agency to prescribe “such fee, charge, or 
price, if any, as he shall determine, * * * to be fair and equitable, taking 
into consideration direct and indirect cost to the Government, value to the 
recipient, public policy or interest served, and other pertinent facts.” This dele- 
gation of authority by Congress in title V is obviously more defective than the 
delegation of authority in the Agricultural Adjustment Act because title V not 
only contains standards which are too vague and uncertain, but title V is funda 
mentally defective in that it, in effect, leaves determination of the standards 
in the hands of the administrative officials to whom authority is delegated by 
permitting heads of Federal agencies to consider among the standards “other 
pertinent facts.” Under this blanket delegation of authority different heads of 
Federal agencies would find different facts to be “pertinent” and would thereby 
establish different standards in prescribing rates, charges, or prices. 

However, aside from the fundamental defect of permitting heads of Federal 
agencies to consider “other pertinent facts” and thereby to establish their own 
standards, the standards which are prescribed in title V are too vague and too 
uncertain to constitute valid standards by which administrative officials can 
determine the amount of any fee, charge, or price because those standards, in 
the language of the United States District Court for the Western District of 
Missouri in the Larabee case, might well be “3 feet long” in the hands of the 
head of one Federal agency and “2 feet long” in the bands of another. One man 
considering “value to the recipient,” one of the standards specified in title VY. 
might well determine such value to be one sum while another intelligent ma 
working independently might well determine that such value was an entirely 
different sum. 
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Consequently, it appears that the delegation of authority to the heads of Fed- 
eral agencies by Congress in title V of the Independent Offices Appropriation Act 
of 1952 is an unconstitutional delegation of legislative power because Congress 
not only fixed insufficiently definite standards for determining fees, charges, 
or prices, but Congress delegated to the heads of Federal agencies authority 
to determine what some of the standards should be (“other pertinent facts”) 
in determining the amount of such fees, charges or prices. 

Mr. Jounson. In our memorandum to the Commission, we first 
question the constitutionality of the whole of title V because, in our 
view, it constitutes an unconstitutional delegation of legislaive power 
by the Congress to the heads of Federal agencies, in that it delegated 
to the heads of Federal agencies authority to prescribe what some of 
the standards shall be in determining the rate of any fee, charge. or 
price imposed under title V, and because the standards which Con- 
gress did prescribe are too indefinite to constitute valid standards 
by which heads of Federal agencies may fix the rate of any fee, charge, 
or price. I assume, however, that this committee, as it has before 
it only a clarifying amendment with respect to the imposition of 
broker-dealer registration and filing fees by the SEC, will not want 
to go into the over-all constitutional question; and so, as we did in 
our memorandum, I shall hereinafter assume, for purposes of argu- 
ment, that there is no constitutional question. We did, however, 
append to our memorandum to the Commission a brief memorandum 
on the constitutional question, and it is thus available to you, as a 
part of our memorandum, if you wish to consider it. 

We next make the point in our memorandum that registration fees 
for broker-dealers and their employees are not fees such as were in- 
tended to be authorized by Congress under title V. In support of 
this view, we cite excerpts from the legislative history of title V 
which, in our view, clearly demonstrate that the Congress, in enact- 
ing title V, intended that Federal agencies should charge only for 
services which they render primarily of direct benefit to special bene- 
ficiaries. I should like to say in passing that, if we thus properly 
construe the intent of Congress, we are in entire accord therewith. 
The Commission, however apparently places a much broader con- 
struction on title V than we do, and hence we welcome Mr. Busbey’s 
proposed clarification on the applicability of title V to broker-dealer 
registration fees. 

In our memorandum we next proceed to examine the “fairness and 
equity” of the broker-dealer registration fees proposed by the Com- 
mission under the standards set forth in title V, and on the assump- 
tion that Congress did intend by title V to cover such fees. We thus 
considered the fairness and equity of the proposed broker-dealer 
registration fees in the light of “direct and indirect cost to the Gov- 
ernment,” “value to the recipient,” “public policy or interest served,” 
and “other pertinent facts.” 

The considering “cost to the Government” we show that only a very 
few employees of the Commission—considerably less than 15—are 
engaged in the processing of broker-dealer registrations and filings, 
and that. of course, most of the registrations have long since been 
processed and paid for out of the general funds of the Government. 
On the other hand, we show that the annual charges proposed by the 
Commission would bring in, in revenue for the Government, a figure 
somewhere between $455,000 and $780,000 annually, and that the pro- 
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posed annual fees therefore bear no possible relation to the -cost of 
the work for which they are allegedly imposed. We make the fur- 
ther point that, in our view, these fees cannot be justified to cover the 
cost of the SEC’s surprise broker-dealer inspection work. We wound 
have no quarrel with the Commission making a charge for its publica 
tions, and so forth, but, curiously enough, no such charges are pro- 
posed. Applying the standard, therefore, of “direct and indirect cost 
to the Government,” we find no justification in fairness and equity for 
the fees proposed and, indeed, we think that this committee should 
come to the same conclusion. 

Applying the standard of “value to the recipient,” we make the 
point that broker-dealer registration is of no value whatsoever, of the 

“special services” character which we believe the Congress had in 
mind, whether we talk only in terms of processing of broker-dealer 
registrations and filing or the Commission’s surprise inspection 
work. Certainly broker-dealer registration does not constitute a 
franchise or exclusive privilege, vis-A-vis any other registered broker 
or dealer, and we feel strongly that the other regulatory activities of 
the Commission are in the general interest of investors and the public, 

‘ather than the special interest of broker-dealers, and should, there- 
fore, be paid out of general revenues. 

hd . ; bd M4 . y ” , 
In applying the standard of “public policy or interest served,” we 
: S . ’ 
hardly think it necessary to belabor the point that the Commission, 
in regulating brokers and dealers, are operating in the public interest, 
as distinguished from the special interest of broker-dealers. 

In considering “other pertinent facts,” we point to the great amount 
of time and money which broker-dealers are now voluntar ily contrib- 
uting toward cooperative self-regulation through the various ex- 
changes and the National Association of Securities Dealers, and in 
view of this contribution—which is unparalleled, so far as we know, 
in any of the industries subject to the jurisdiction of Federal 
agencies—we have greatest difficulty of all in finding fairness and 
equity upon the application of this test, if it can be called one. 

In our memorandum to the Commission, we make the final point 
that no broker-dealer registration fee should be imposed by the Com- 
mission, pending ¢ -ompletion of the current study of this whole prob- 
lem by the Bureau of the Budget. This section of our memorandum 
is relatively short, and I should like to read it to the committee: 

As the Commission doubtless knows, the Bureau of the Budget, on January 
28, 1952, released a Progress Report on the Review of Charges for Services and 
Products. In this report the Bureau of the Bucget states that, for the past 
2 years, it has been and is still engaged in a project for the examination of 
charges presently made for Government services and products and of services 
rendered to special beneficiaries without charge. The purpose of this project 
is to obtain for the Government adequate compensation for such services and 
products where it is appropriate, and to obtain policies that provide reasonably 
equitable treatment for similar services rendered by different departments or 
to different clientele. 

In this report, at page 9, the Bureau of the Budget admirably states the real 
ni itu re of the problem: 

“The entire subject involves a number of basic considerations of public policy 
Merely iNustrs ttive of these considerations are the following questions which 
occur with respect to any given service which may be examined: Is the par- 
ticular service one which is rendered primarily for the benefit of the public at 
large which ought to be payable from general taxes, or is it a service for the 
benefit of particular individuals or groups and properly to be paid by those 
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benefiting’ Is it a service the cost of which should be shared by the general 
taxpayer and by those getting particular benefits? If the Government should 
receive compensation for rendering the service, Should the return be based upon 
the cost of performing the service, upon comparable prices for having similar 
services performed commercially, or upon some other standard’ Where the 
cost is used for a standard of pricing, what elements of costs (direct cost, de- 
preciation, overhead, ete.) should be included in the computations *” 

This report states further (p. 10) that the Budget Bureau is taking the 
following steps: 

“1. Preparation and submission to the Congress of draft legislation to make 
possible the increases in rates which already appear to be desirable as a result of 
the limited evaluation to date and as a result of the current studies in selected 
agencies described. 

‘2. Follow-up with respect to the rent policy circular to see that it is made fully 
effective. 

“3. Specific study of a group of services which are common to a number of 
agencies ; for example, the issuance of Government publications, registration and 
permit fees, interest on loans, and testing services. Such studies should lead to 
recommendations to the President for the establishment of uniform policies in 
each of these fields, to he promulgated and carried out in a manner similar to 
the policy on employee rentals. They may also lead to additional legislative 
proposals. The attachment indicates a tentative list of areas selected for such 
intensive study (exhibit 9). 

“4. Specific study of fees for specialized services in selected agencies, such as 
the Patent Office, the Securities and Exrchange Commission, and the Weather 
Bureau. These may lead to both legislative proposals and administrative action.” 
[Italics supplied. ] 

Since the Bureau of the Budget is thus at the moment engaged in a specific 
study of appropriate fees, if any, to be charged by the SEC in light of an over-all 
policy to be determined with respect to appropriate fees to be charged by other 
agencies, this to assure a maximum degree of uniformity and equity, it would 
seem to us highly inappropriate for the Commission to promulgate its proposed 
rule, or any other like rule, at least until this Budget Bureau survey has been 
completed. 

Indeed, it would seem that the Congress in enacting tithe V. had this study by 
the Budget Bureau very much in mind, because, if there is any absolute directive 
to the heads of Federal agencies in title V, it is that any regulations imposed 
thereunder prescribing fees “in the case of agencies in the executive branch, shell 
be as uniform as practicable and subject to such policies as the President mays 
prescribe.” [Italics supplied.] We know of no policy as vet promulgated by the 
President with respect to fees, if any, for registrations with agencies in the execu- 
tive branch, and in the absence of any such policy we would think this provision 
of title V, in and of itself, controlling on the Commission on the particular point 
under discussion. 

searing on this point, also, on March 4 we checked with the other principal 
regulatory agencies subiect to tithe V (the Interstate Commerce Commission, 
Federal Communications Commission, Federal Power Commission, and the Fed 
eral Trade Commission) and found that none of them have increased their fees 
and charges or proposed the imposition of additional fees and charges, although 
they are purportedly authorized so to do by title V. if the SEC is. The one ex- 
ception was the Federal Power Commission, which has increased the price of its 
publications. Otherwise, they appear to be giving the problem varying degrees 
of study, pending further advice from the Bureau of the Budget on over-all 
policy referred to above. When one considers the nature of the services ren- 
dered by some of these agencies to really special beneficiaries, and the value 
thereof, such as the granting of licenses to operate radio and television stations 
to one applicant rather than another, permits to construct dams, ete., it points 
up only more sharply the inadvisability and inequity of the Commission pro- 
ceeding with its proposal at the present time to impose fees upon broker-dealers 
for registration, which is certainly primarily in the genera! public interest as 


distinguished from any conceivable interest of broker-dealers 


In light of the above, we respect fully submit. even assuming that title 
V does not constitute an unconstitutional delegation of legislative 
power to the heads of Federal agencies, (1) that the proposed registra- 
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tion fees for broker-dealers and their employees under proposed 
rule X-15B-7 are not such fees as were intended to be authorized by 
Congress under title V because broker-dealers and their employees are 
not special beneficiaries of services from the SEC; and (2) that the 
proposed fees are not “fair and equitable” within the standards pre- 
cio in title V. 

In view of the fact, however, that the SEC apparently construes 
title V as a directive to impose the proposed or like fees for broker- 
dealer registration, we think that the Congress should clarify the point 
at issue, we believe that H. R. 6846, if enacted, would effect such a 
clarification, and we therefore recommend favorable action thereon by 
this committee and the Congress. 

Thank you, Mr. Chairman, and I appreciate very much the oppor- 
tunity to present this without the copies, which we will have for you in 
the morning. 

Mr. Hewtier. Thank you very much for appearing. The subcom- 
mittee will adjourn until tomorrow at 2 o’clock, in room 1334. 

(Whereupon, at 4:50 p. m., the hearing was recessed until 2 p. m., 
Thursday, May 1, 1952.) 





BROKERS AND DEALERS FEES UNDER SECURITIES 
AND EXCHANGE COMMISSION 


THURSDAY, MAY 1, 1952 


House or REPRESENTATIVES, 
SEC SupcoMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND Foreign ComMMERCE, 
Washington, D.C. 

The subcommittee met at 2 p. m., pursuant to call, in room 1334, New 
House Office Building, Hon. Louis Heller (chairman) presiding. 

Mr. Hetter. The subcommittee will please be in order. I wish to 
submit for the record the following letters. 

(The letters referred to are as follows :) 

House OF REPRESENTATIVES, 
Washington, D. C., April 30, 1952. 
Hon. Louis B. HELLER, 
Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 

Dear COLLEAGUE: May I ask that you make this letter a part of the record of 
your subcommittee hearing on H. R. 6846. 

It is my belief that SEC should consider devising a means of meeting the 
requirements of title V of Public Law 137 by charging the investing public for 
services rendered by means of a stock transfer fee. 

Sincerely yours, 
Henry M. Jackson, M. C. 


Hon. Henry M. JAcKSoN, 
House of Representatives, Washington, D. C. 

Dear Henry: Copies of the letters which I sent to the National Association 
of Securities Dealers, Senator Warren G. Magnuson and Senator Cain and 
Representative Hugh B. Mitchell, are enclosed. They give my opinion on the 
matter of the Securities and Exchange Commission’s effort to tax us under 
article V. 

There is a difference between experienced or “blooded” troops and those which 
are trained only in the basic essentials of war. There is also a great difference 
in the attitude of those who are not in a business or profession, those with little 
or no actual experience in it and those who have to make their living in the 
particular business in question. Those who have little to do with earning a 
livelihood in the securities business seem to easily fall in stride with those 
who criticize the business for selfish reasons. In reality the securities business 
is essentially a simple one. We sell, or try to sell, securities necessary to our 
economy in such a way as to make a profit. It is small percentagewise: much 
smaller than markups in the conimoen everyday businesses, such as those charged 
by dealers in groceries, hardware, drygoods, shoes, antomobiles, radios, ete. 
Yet we are supposed to be suspect at all times; an attitude that has done our 
free enterprise system no good. Ido not ask, nor want to know, what percentage 
of profit the shoe merchant makes on a pair of shoes I buy from him. If he 
Were required to put his profit on his bill, | think all it would accomplish 
would be to create ill feeling on the part of the customers... Do you think the 
SEC men would like to carry cards bearing the statement “I receive a salary 
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for this work I am doing” and be required to present the card on entering 
business offices’ On practically every piece of sales literature issued by a 
mutual fund, it is necessary to state “There is a sales charge to the investor 
includod in the offering price of the shares of * * *" ~~ ete. What effect 
do you think it would have on the sale of television sets if such a statement 
were put in their advertising literature? In short, by inference, it is deemed 
necessary to warn against something that is essential for the continuance of 
business—a sales charge, a profit. Is this attitude on the part of the SEU 
necessary toward the securities business? 

I have read enough United States Supreme Court decisions over the years 
to know that the judges do not always agree: many of their decisions are 
divided, sometimes five to four. We do not consider this erudite body of men 
stupid or dishonest because of their lack of unanimity. Securities dealers should 
not Le held respons:ble for happenings they could not possibly contro! or foretell. 
The latest device, the SEC's effort to tax us for heaven knows what service is 
almost ridiculous, for they know they do not perform any service for us. The 
service performed is for the securities buyer and it is really questionable if, in 
its broadest form, it is worthy of its continuance. 

In closing, I should like to say that education of the general public concerning 
securities is probably the best way to protect securities buyers against fraud 
and themselves. The Seattle branch of the NASD sponsored a series of lecture 
lessons at the Edison Technical School fer the last 2 years. It was very 
successful. I sincerely hope I can continue to have a part in it. 

Sincerely, 
Raven W. MAttoy. 


FEBRUARY 16, 1852. 
NATIONAL ASSOCIATION OF Securities Draters, INC., 
Washington 6, D.C. 

DEAR Siks: I am against the proposal made by the Securities and Exchange 
Commission to impose annual fees on all registered broker-dealers. 

The power to tax carries with it the power to destroy. I do not believe 
that this power should be given to the Securities and E. change Commission. 
‘ie service that the SEC performs is obviously not for the securities dealers but 
presumably for the buyers of securities. Certainly that was the object Con- 
gress had in mind when the bureau was created. Forcing securities dealers to 
pay for services rendered to the general public is very untair. Frankly, the 
attitude I have toward the proposal is one of apprehension; a feeling of helpless- 
ness against a bureau which apparently proposes to do as it pleases in order to 
maintain its existence. Some financial leaders and economists think that its past 
existence has not been of much, if any, help to our capitalistic system, for cer- 
tain forms of financing which were very important in the wonderful develop- 
ment of our country, have practically disappeared. 

We have adequate laws regarding securities, which should protect the public. 
The securities dealers cannot justly be held accountable for the periods of psy- 
chological upheaval which take place in the stock market and business as a 
whole: periods principally brought about by the speculatively inclined in a wild 
endeavor to “let the Devil take the hindmest.” Almost invariably these people 
are urged on to speculate, not by securities dealers but by sometimes irresponsi- 
ble publishers of financial services, magazines and bulletins of various kinds. 

It seems to me, after over 25 years in the securities business, that the help in- 
tended by Congress must be accomplished educationally. We who took part in 
the series of lecture lessons on investment securities, given in Seattle at the 
Edison Technical School in the years 1950 and 1951 and sponsored by the local 
members of the National Association of Securities Dealers, Inc., know that we 
accomplished much to create in the minds of the securities-buying public, a 
wholescme attitude toward our free enterprise system, an attitude based on 
factual education, not police powers. 

I sincerely hope that you can stop this move on the part of the SEC to create 
a source of income for themselves, a source for which they do no constructive 
service. 

Sincerely, 
Rapin W. Maloy. 
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Fesruary 24,° 1952. 
Hon. WARREN G. MAGNUSON, 
Senate Office Building, Washington, D. C. 

Dear Sir: The enclosed letter regarding the proposed imposition of annual 
fees on all registered broker-dealers by the Securities and Exchange Commission 
contains tiny we l-considered opinion concerning that Bureau's present useiul- 
ness and its attitude in wanting to tax securities dealers in order to pay for its 
own maintenance. I was in the bond business, as it was then called, in the 
early 1920's and therefore experienced that period of healthful growth which 
took place in industry after World War I. That splendid growth was made 
possible by the numerous excellent bond issues sold during that time. It was 
not until the fever of speculation hit this country in 1928S and 199 that trouble 
developed, manifested by the meteoric rise and sudden collapse of the stock 
market. This in turn was followed in about a year by the long depression. It 
is hardly necessary to tell you that many of us were aware that dishonest per- 
sons operated within the securities business, but they were no more numerous 
than those in other businesses. It seems very clear that scountrels are now 
operating within several of the important departments in our Government. No 
one in his right mind, however, would contend that we should do away with our 
democratic form of Government and adopt a_ police-powered dictatorship in 
order to remedy this. The inference that it is necessary to make us transact 
our business at arni’s length with the buying public shows clearly that the 
securities business is always to be suspected whereas the used-car business, 
for example, requires no arm’s length regulation. One with even a little knowl- 
edge of semantics would be justified in asking why it is necessary to use such 
a nonsensical expression in relation to transactions in bonds and stocks, Such 
excellent services as Moody’s, Standard & Poor's, Fitch's, etc., carry more than 
adequate information on thousands of securities, to make it easy for even an 
inexperienced person to find out the past and present condition of the company, 
whose stock he is considering as an investment. Do you know of any other busi- 
ness that has sources of information regarding its wares as complete as those 
I have mentioned? Yet we are considered suspect because of what happened 
over 20 years ago and which could probably be accounted for better by psychol- 
ogists and psychiatrists than by economists alone. 

This letter is already too long, therefore, in closing I shall remind you of 
something which few outside our business know. Very few young men are 
entering the securities business, It is no longer attractive to them, for there is 
too little income, too much supervision. The only ones who have enjoyed an 
uninterrupted bull market these many years are those selling stock-market fore- 
casts, Forecasting the stock market accurately is a mathematical impossibility, 
according to professional mathematicians, but apparently it is a profitable voca- 
tion. There probably will always be great numbers of people who will want 
to get rich quickly and, of course, at the expense of others who, supposedly are 
not as astute as they. 

It is because of a deep conviction that much psychological harm is being done 
our capitalistic system by the SEC that I am asking you to help curb its powers. 
It should not be given the right to tax for that is what it is doing when it endeav- 
ors to impose an annual fee for doing business on us. The small securities 
dealer's lot has not been a very happy one. It would not take much more in 
the way of added costs to put him out of business, 

Sincerely, 
RaLtpu W. MAtLtLoy. 


Mr. Heuuer. The first witness will be Mr. A. J. G. Priest. Mr. 
Priest. 


STATEMENT OF A. J. G. PRIEST, NEW YORK, N. Y. 


Mr. Priest. Mr. Chairman, in order to save the committee's time, I 
think, perhaps, I should read my statement. 

Mr. Hetier. Yes; we prefer that. 

Mr. Priest. Of course, I shall welcome any interrogation from the 
chairman or other members of the committee as I proceed. 

Mr. Hetier. Very well, sir. 
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Mr. Priest. My name is A. J. G. Priest. 1 am a member of the 
firm of Reid & Priest, of New York City, and I happen at the moment 
_ to be chairman of the section of public utility law of the American Bar 

Association. Of course I am not speaking for the association or for 
its section of public utility law. For the purposes of this hearing, I 
represent the Edison Electrict Institute, Middle South Utilities, Inc., 
Utah Power & Light Co., and Minnesota Power & Light Co. 

We are not here for the purpose of opposing H. R. 6846, which 
grants relief only to a particular class under a single act, but rather 
to suggest an alternative proposal which will more completely give 
effect, so far as the Securities and Exchange Commission is concerned, 
to what appears to have been the intent of the Congress in enacting 
title V of the Independent Offices Appropriation Act. 

Edison Electric Institute is a voluntary membership organization 
comprising 191 electric operating and holding companies. Some of 
these companies are subject to the jurisdiction of the Securities and 
Exchange Comission and if rule U-13 proposed by the Commission 
under the asserted authority of title V of the Independent Offices Ap- 
propriation Act, 1952, becomes effective, the fees imposed upon such 
companies in the current year would exceed $275,000. The annual 
fee required to be paid by Middle South Utilities, Inc., would be ap- 
proximately $25,000; that which would be imposed upon Utah Power 
& Light Co. would be approximately $7,000; and that which Minne- 
sota Power & Light Co.—an exempt holding company—would be 
asked to pay would be $500, 

Neither the Edison Electric Institute nor any of the companies 
which I specifically represent has any desire to restrict or curtail 
appropriations made by the Congress for the purpose of permitting 
the Securities and Exchange Commission to carry on its important 
functions and IT am sure that nothing which I shall say will be so 
interpreted. 

I am addressing myself solely to the annual registration fees pro- 
vosed to be charged registered holding companies under the Public 
Titility Holding Company Act. The proposed fees range from a min- 
imum of $500 to a maximum of $25,000 and are predicated upon the 
total assets and other debits shown on the balance sheets of each 
registered holding company and its subsidiaries as of the last day of 
the preceding year. 

Title V of the Independent Offices Appropriation Act provides that 
it is the sense of the Congress that— 
any work, service, publication, report, document, benefit, privilege, authority, use, 
franchise, license, permit, certificate, registration, or similar thing of value or 
utility performed, furnished, provided, granted, prepared, or issued by any 
Federal agency * * * to or for any person * * * = shall be self-sustaining 
to the full extent possible— 
and that the head of each Federal agency is authorized 
* * * to prescribe therefor such fee, charge, or price, if any, as each shall 
determine * * * to be fair and equitable taking into consideration direct 
and indirect cost to the Government, value to the recipient, public policy or 
interest served, and other pertinent facts “with a proviso that nothing contained 
in title V” shall repeal or modify existing statutes prohibiting the collec- 
tion * * * of any fee, charge or price. 

As Mr. Harry A. McDonald, the then chairman of the Commission, 
and Mr. Morton E. Yohalem, Director of its Division of Publie Utili- 
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ties, acknowledged when they testified before the Committee on Ap- 
propriations on February 28, 1951, the Holding Company Act does 
not provide for or permit the making of any charge or the Imposing 
of any fee and we submit that the Commission misconstrues the 
provisions of title V when it relies upon that title as authority for the 
imposition of fees in connection with the annual registration of 
holding companies. 

The House committee which reported the Independent Offices Ap- 

propriation Act on April 27, 1951, said, among other things, that it 
had 
inserted language in the bill which would authorize and encourage the charging 
or increasing of fees to the extent permitted under present basic laws, but which 
would in no way conflict with studies now under way to effect changes in such 
basic laws. 
Since, therefore, authority to impose fees must be found in the basic 
law, in this instance the Holding Company Act, and since that act 
does not permit the charging of fees, the Commission’s proposed 
rule U-13 seems to us wholly to lack the necessary legislative direction 
or authority. 

Registration of public utility holding companies is not a “thing of 
value or utility performed,” as that phrase is used in title V, but is 
rather a device or instrumentality for subjecting public utility hold- 
ing companies to regulation and control. Section 1 of the Holding 
Company Act begins with this statement : 

Public utility holding companies and their subsidiary companies are affected 
with a national public interest * * * 
and it is in the national public interest that such companies are 
regulated. Section 1 also recites that the regulation provided for by 
the Holding Company Act was necessary to prevent abuses deemed 
to be injurious not only to investors in the securities and public utility 
holding companies and their subsidiaries and affiliates, but also to 
consumers of electric energy and gas, and to the general public. If 
any “special benefits” accrue from the administration of the Holding 
Company Act, they do not flow to any special group, least of all to 
the stockholders of the holding companies upon whom the sole 
burden of the fees proposed to be charged would fall. The regulation 
imposed by the act, is, in the language of the Bureau of the Budget in 
its progress report of January 28, 1952, “rendered primarily for the 
benefit of the public at large.” Such regulation by the Commission 
represents at most a service which, to use the language of the Senate 
Committee on Expenditures—Report 2120, Eighty-first Congress, 
second session—is “in the public service” category for which no 
charge should be made. 

We are not here to raise questions as to the form or scope of that 
regulation, that is regulation under the Holding Company Act, but 
we receive no value from it in the sense that a corporation is bene- 
fited by a franchise, certificate, or permit allowing it to carry on a 
particular business or function. Presently registered holding com- 
panies could perform all their functions quite as readily if they were 
not registered under the Holding Company Act and, of course, holding 
companies which are not subject to the act carry on their business 
with facility quite as great as, if not even greater than, that of their 
registered brethren. 
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To apply only a single test, I think it could not be suggested that 
the securities of registered holding companies and their subsidiaries 
sell in the market at any better price than the similar securities of 
exempt holding companies or holding companies which never have 
been subject to the jurisdiction of the Commission. Nor am I aware 
of any other respect in which regulation under the Holding Company 
Act confers a “thing of value or utility” upon the companies regulated. 
{It well may be that such regulation has benefited and benefits the 
public generally and is in the interest of the consumer or of certain 
investors, but those benefits would not seem to justify the imposition 
of fees which obviously must be paid by the holders of the equity 
securities of registered holding companies. If a registered holding 
company happens to have debt securities or preferred stock outstand- 
ing, interest on such debt securities and dividends on such preferred 
stock obviously will continue to be paid in spite of the fees now pro- 
posed to be exacted, but the amount available for dividends on common 
stock will be reduced by the amount of the fees charged. 

We have developed in a memorandum filed with the committe the 
argument that even if title V of the appropriation act could be con- 
strued as constituting, in effect, an amendment of the Holding Com- 
pany Act authorizing the imposition of fees under that act, title V 
would be unconstitutional as an unlawful delegation of legislative 
powers, since the standards prescribe do not provide an adequate yard- 
stick for the guidance of the Commission and, indeed, would amount 
to an abdication by the Congress of its legislative functions. It ob- 
viously is not necessary to repeat that argument in this statement. 

Mr. Throop—and I should say, that the Mr. Throop to whom I refer 
is Mr. Allen E. Throop, who represent General Public Utilities 
Corp —Mr. Throop and I venture to suggest that what we believe the 
intent of the Congress to have been could be clarified and made spe- 
cific beyond the possibility of misconstruction, at least so far as the 
Securities and Exchange Commission is concerned, if a proviso in the 
form attached to a copy of this statement which I have filed with the 
committee and which I would now like to read, were added to title V 
of the Independent Offices Appropriation Act. 

The addition of such a proviso would fully accomplish the objec- 
tives of HR. 68'6 end would have the further virtue of giving effect 
to the intent of the Congress, as indicated by the legislative history of 
title V, throuvh its express references to particular sections of the sev- 
eral acts administered by the Securities and Exchange Commission 
under which fees are permitted to be imposed and through its definite 
authorization of the additional charges which we believe the Congress 
contemplated in enacting title V. 

This isa proposed alternative for the Busbey bill which Mr. Throop 
and I venture to suggest. 


SvuGGESTED AMENDMENT OF TITLE V OF THE [INDEPENDENT OFFICES APPROPRIATION 
Act, 1952 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That title V of the Independent Offices Appro- 
priation Act, 1952 (relating to fees and charges which may be imposed by Fed 
eral agencies), is herebv »mended, effective as of August 31, 1951, by striking 
out the period at the end thereof and inserting a eolon and the following: “And 
provided further, That nothing contained in this title shall authorize the Securi- 
ties and Exchange Commission to prescribe any registration, filing, or other 
fee or charge, other than: 
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“(1) Fees heretofore authorized to be imposed by the Commission pursuant 
to section 6 (b) of the Securities Act of 1933, section 31 of the Securities Ex- 
change Act of 1934, and section 307 (b) of the Trust Indenture Act of 1929: 


let me Say here, pare nthetic: ally, that these are the three sections under 
which the Commission is presently authorized to impose fees. 


: (2) Fees for copies of any documents of public record filed with, or orders, 
opinions or releases prepared or issued by, the Commission, or for the certifica- 
tion by the Commission of the authenticity of any such copies: or 

‘(3) Fees based upon the filing of letters of notification or other exemptive 
filings under section 3 (b) of the Securities Act of 1933, or upon the filing of a 
registration statement in connecticn with the qualification of a trust indenture 
pursuant to se tion 505 of the Trust Indenture Act : or 

“(4) Reports rendered by the Commission in proceedings under chapter X 
of the Bankruptcy Act pursuant to section 172 of that Act.’ 

The suggestions contained in paragraphs 3 and 4, of course, have 
been prey jously made to committees of the Congress. 

Mr. Chairman, before submitting myself to interrogation, may I 
present to the committee several representatives of the industry who 
are here, who would like just to rise as I call their names, if that is 
permissible 

Mr. Hetirr. Th: " is p° rmissible. 

Mr. Priest. Mr. r . who ts secretary of the Southern Co., 
20 Pine Street, New Y ork, N 

Mr. Hetrer. Do these gentlemen also wish to test ify Doth V have 
any st: pieiniente Cottons before the committee ¢ 

sir. Proesr. They hk ve no stote>ents to make to the committee. 
They just wish to record their presence here, Mr. Chairman. 

Mr. Hevrer. Very well; we shall record them as present. 

Mr. Priest. Gail Belden, vice president, Central & South West 
Corp., Wilmington, Del.; Col. H. S. Bennion. Edison Electric Insti- 
tute, 420 Lexington Avenue. New York, N. Y.; and Mr. Harold F. 
Butler, vice president, the West Penn Electric Co., 50 road Street, 
New York, N. Y. 

Mr. Hetier. We are glad to note their presence. 

Mr. Priest. Mr. Chairman, I would like, on behalf of Mr. James 
to submit for the files of the commi «a a statement prepared on bel half 
of the Southern Co. and the Alabama Power, that prepared 
by counsel of those two companies. 

Mr. Hetver. Without no tion, - will be made part of the record 

(The statement referred to is as foll!ows ) 


STATEMENT ON LEHALF OF 1H: SOUTHERN CO. AND ALABAMA FP WER Co. 


With respect to proposed rule U-13 under Public Utility Holding Company Act 
of 1985 
Marcu 7, 1952. 
SECURITITS AND EXCHANGE COMMISSION, 
washington, D.C. 

GENTLEMEN : We refer to the Notice of Proposal to Adopt and Amend Rules with 
respect to Fees and Charges by the Commission and particularly that part ther of 
relating to the propose! fees for registered and @ empt public utility hold'ng 
companies as set forth in the release of the Commission dated January 31, 1952 
(id ntified, among other ways, as Holding Company Act of 193) release No 
11:2}). The Southern Co., a registered holding company, and its subsidiary, 
Alabama Power Co., an exempt hold nt company under rules U-2 (a) and (b) 
under said act (the act), protest azainst the adoption of rule U-13 as pro- 
posed for the following reasons: 
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POINT I 


The proposed rule is contrary to the express legislative statement 
that no charge against holding companies was intended to be author- 
ized. 


The notice states that the proposed fees and charges are “to implement the 
provisions of title V of the Independent Offices Appropriation Act, 1952” (title 
V). These provisions, which will be discussed in more detail below, grew out of 
a project initiated by the Bureau of the Budget and by the Senate Committee 
on Expenditures in the Executive Departments in 1950 (Progress Report on the 
Review of Charges for Services and Products, dated January 28, 1952, of the 
Bureau of the Budget). This Senate committee in its 1950 report expressly 
stated that the “functions of the Securities and Exchange Commission are 
predominantly in the public-service category for which no charge should be 
made.’ The report then specifies the specific functions of the Commission for 
which it believes charges can be suitably made and the functions so specified do 
not include the registration or exemption of holding companies or the regula- 
tion of such holding companies or their subsidiaries. 

This conclusion of the Senate committee is clearly supported by the legislative 
history of the act itself and with the declaration of policy contained in the act, 
for it is apparent from that history that the purpose of the act was to regulate 
and restrict holding companies and not to benefit such holding companies. The 
benefit intended to be obtained was for (1) investors (not only in holding com- 
panies but also in their public utility subsidiaries), (2) consumers, and (3) 
the general public. Thus section 1 of the act, after reciting certain alleged 
abuses, contains the following conclusions: 

“(c) When abuses of the character above enumerated become persistent 
and widespread the holding company becomes an ageney which, unless regulated, 
is injurious to investors, consumers and the general public; and it is hereby 
declared to be the policy of this title * * * to meet the problems and 
eliminate the evils as enumerated.” 

It is difficult to see how Congress could have stated more plainy that the fune- 
tions of the Commission under the act were “in the public-service category.” 

There is no indication or suggestion in any of the subsequent legislative his- 
tory that Congress ever adopted any views toward charging for the regulatory 
functions of the Commission under the act other than that so expressed by the 
Senate Committee on Expenditures in the Executive Department. On the con- 
trary, as shown in point II, Congress quite clearly intended to adhere to that 
committee's view. In any event, in the absence of a specified intent to over- 
rule the view of the Senate committee as expressed in its 1950 report, that ex- 
pression must be controlling that Congress intended that title V of the 1952 
Appropriations bill did not authorize any charge for such regulation. 


POINT II 


The legtslative history of title V confirms the existence of a Cok- 
gressional intent not to authorize the proposed charge against holding 
companies. 

The Commission’s notice of proposal not only refers to title V as the basis 
for the proposed rule but it also refers to sections 3, 5, 20 (a) and 20 (c) of the 
Public Utility Holding Company Act of 1985. It is clear, however, from the legis- 
lative record of the act itself and of title V that Congress did not intend to 
authorize such charge. 

Clearly there are no provisions of the act which give the Commission power 
to make such a charge. None of the sections of the act referred to in the Com- 
mission’s notice does so, Section 22 (a) of that act authorizes the Commission 
to charge for copies of information furnished, but the act contains no other provi- 
sion authorizing the Commission to levy charges. Section 20 (a) of the act 
which confers rule-making power on the Commission expressly limits the power 
to rules which “carry out the provisions of this title.” The Commission itself 
has recognized that it has no authority under that act to make such a charge. 

In its letter dated March 10, 1950 to the Senate Committee on Expenditures in 
the Executive Departments at the time such Committee was initiating its exami- 
nation of the question of fees and charges, the Commission, over the signature of 
Chairman McDonald, made the following statement: 
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“No fees are authorized in connection with other activities of the Commission, 
such as registration and regulation of brokers and dealers, investment advisors, 
public-utility holding companies, investment companies and associations of 
brokers and dealers.” 

In its report on the Independent Offices appropriation bill of 1952 (House 
Rept. No. 584, 82d Cong., Ist sess.), the committee on appropriations made the 
following statement with respect to title V: 

“The Committee is concerned that the Government is not receiving full return 
from many of the services which it renders to special beneficiaries * * *. 
Accordingly, the Committee has inserted language in the bill (title V, p. 60) 
which would authorize and encourage the charging or increasing of fees to the 
extent permitted under present basic laws, but which would in no way conflict 
with studies now under way to effect changes in such basic laws.” (Italics 
supplied.) 

The basic law with respect to the registration and regulation of holding com 
panies is the Holding Company Act; that act the Commission itself states does 
not authorize the charging of fees for such registration or regulation; therefore 
it is apparent that title V, which was not intended to change basic laws, did not 
autherize any such charge. 


POINT ITI 
The provisions of title V do not authorize the proposed charge. 


Title V in effect authorizes the head of each Federal agency by regulation to 
prescribe, charge or price for “any work, service, publication, report, document, 
benefit, privilege, authority, use, franchise, license, permit, certificate, registra- 
tion, or similar thing of value or utility performed, furnished, provided, granted, 
prepared, or issued by” such Federal agency. The charge which the Commission 
proposes to make against holding companies is entitled an “annual fee.” The 
Notice of Proposal does not attempt to specify, for obvious reasons, the basis in 
the statutory language of title V for the imposition of such a fee. 

Under the provisions of the Holding Company Act, a holding company becomes 
a registered holding company by filing a registration statement under section 5 
of that act. Once registered under that section, the holding company then is, 
and from then on continues to be, a registered holding company until the Com 
mission itself declares such company not to be a holding conipany pursuant t« 
the provisions of section 5 (d). Thus there is not and cannot be under the act 
“registration, or similar thing of value or utility” annually “performed, furnished, 
provided, granted, prepared or issued” by the Commission to a registered holding 
company. There is therefore nothing for which a charge can be imposed under 
title V. 

The proposed “annual fee” therefore seems, it is respectfully submitted. of 
viously not authorized by the provisions of title V. 


POINT IV 


Registration or exemption of holding companies is in no event an 
equitable basis for charging fees. 


The proposed rule would impose an annual fee solely on registered or exempt 
holding companies, As pointed out in point I above, however, the purpose of 
the Holding Company Act was to benefit, not holding companies, but “investors, 
consumers and the general public.” The proposed fees, however, are to be levied 
entirely on the holding companies and hence indirectly on the investors in the 
equity stocks of those companies. The imposition of this burden on that class 
of investors is clearly an inequitable discrimination against them in favor of the 
other classes designated as intended beneficiaries of the act. Whether or not it 
would be sound legislative policy for Congress to determine that there were special! 
beneficiaries of the Act who should properly be charged with its expense of 
administration, it is obvious that Congress did not by title V authorize the 
Commission to impose such a charge on a part only of one class of such ben 
ficlaries and that probably the smallest class. 

Even if the “general public” be disregarded as a possible beneficiary of the act 
(and there is no justification for so disregarding a class specifically designated 
by Congress as a beneficiary), investors in senior securities of holding companies 
and in securities of subsidiaries far outweigh in value of their holdings investors 
in the equity securities of holding companies. So too, the economic interest of 
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consumers is undoubtedly many times greater than the economic interest «| 
investors in such equity securities, since payments by consumers provide all th: 
funds to service all securities of holding companies and their subsidiaries. 

A charge which disregards these considerations, as does the proposed annu: 
fee, must therefore necessarily be in conflict with the provisions of title \ 
For such provisions, even as to charges specifically authorized, require tha‘ 
charges shall be fair and equitable “taking into consideration direct and indirec: 
cost to the Government, value to the recipient, public policy or interest serve: 
and other pertinent facts.” As pointed out by the Senate Committee's 1950 report 
such other pertinent facts include the following : 

“Where there is joint benefit to a particular beneficiary and to all of the people, 
the cost should be equitably divided, and where there is doubt as to the degree 
or preponderance of benefit, there should be no fee.” 

Srrely then when, at best, any benefits are to several particular classes and als: 
to “the general public,” the cost of the regulation intended to furnish such benefits 
cannot equitably be imposed upon only a part of one of such designated classes 

On the face of the Commission’s notice and of the rule it appears that thx 
proposal of rule 13 is not based on consideration of the generalized factors 
referred to in title V and most surely not the factors specified in the Senat: 
Committee’s 1950 report. Furthermore, it appears that due consideration to thes: 
factors preclude the making of the proposed rule. 

In submitting the foregoing statement of views, no argument has been mad 
as to the validity of the provisions of title V as a delegation of the taxing: power 
of Congress since it is understood that the Commission eecepts the validity of 
acts of Congress. However, there is real probability that title V, if interpreted to 
authorize the Commission to impose fees as proposed, constitutes an unconstitu- 
tional exercise of its powers. 

This arises out of well-recognized principles limiting the right of Congress to 
delecate its legislative powers, and especially its taxing power, and necessitating, 
in those cases in which Congress can properly call upon others to execute its 
legislative policies, the establishment by Congress of clear and adequate stand 
vrcs to Cefine and limit the ex: rcise of such deleg ted power (Field v. Clark, 143 
U.S 649; Panama Refining Co. v. Ryan, 293 U.S. 388, 414-430; Cooley, Taration, 
4th Eid., sees. 74, 78). 


Surely, it is a sound and basie political principle of the United States that 
the taxing power, a virtually unlimited power, is to be vested in and exercised 
only by the duly elected political representatives of the people. The principle is 
dramoties'ly emphasized by article I, section 7, clause 1 ef the Constitution 
which spec’fies that: “All bills for raising revenue shall originate in the House 

x e 


of "env s ntatives * ; 

Under these principles there is at the least such serious doubt, it is submitted, 
as to the adequacy of the standards provided, as well as of the propriety of the 
attempted delegation, that the Commission, in exercising its authority under 
title V should do so only as to matters c'enr'y intended to be covered thereby. 
Such matters include the imposition of charges for copies of authorities, rulings, 
reports or other material on file with or collected and made available by the Com 
mission under any of its jurisdictional statutes but would not include (to use the 
Commission’s own language) the “registration and regulation of public-utility 
ho'ding companies.” 

For the reasons discussed above, it seems clear, that no rule such as the pro- 
posed rule U-13 should be adopted by the Commission. 

Respectfuly submitted. 

WINTHROP, Stimson, Putnam & Roserts. 
As Attorneys for: 

Tue SourHern Co., Wilmington 28, Del. 

ALABAMA Power Co., Birmingham, Ala. 

Mr. Heiter. You want those for the files or for the record ? 

Mr. Priest. For the record, if you please. 

Mr. Hetxer. Very well. 

Mr. Priest. I shall be glad to submit myself for interrogation by 
you, Mr, Chairman. 

Mr. Heiter. I think there is only one question that I would like 
to get clear from the testimony which you have given. 

Is it your contention, Mr. Priest, that the Public Utility Holding 
Company Act of 1935 in its present form prohibits the Commission 
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from collecting a fee, or charge, for any of the work or services that 
the Commission performs under the act; is that your contention ¢ 

Mr. Priest. The Public Utility Holding Company Act, Mr. Chair- 
man, does not provide for the imposition by the Commission of any 
fee, or charge and since these administrative agencies have only the 
powers that are conferred upon them by the Congress, it is our theor y; 
as developed by the memoranda whic h I have already filed with the 
committee, that since the Holding Company Act does not affirmatively 
permit the imposition of any fee, or charge, that it, therefore, pro- 
hibits the imposition of any fee, or charge. 

Mr. Hetrer. In other words, you say, the act does not expressly 
state any fees and that in the absence of such expression in the act, 
there is a prohibition against it ¢ 

Mr. Prirsr. In the absence of express permission in the act, provi- 
sion for the charge of fees—I think under the law there is a prohibi- 
tion against a.charge of such fees, until the Congress acts, and our 
feeling is that under the language of title V of the Independent Offives 
Appropriation Act, that the Congress has not so acted and we have 
submitted that argument to the Commission. 

Mr. Hetier. And do you take that position, in view of the com- 
mittee’s expressed intention stated in House Report No. 284, that when- 
ever present basic laws permitted such a charge and whenever basic 
laws do not prohibit it, that the heads of the agencies would have a 
right to prescribe fees ¢ 

Mr. Prirsr. Well, the statement made in that connection, Mr. Chair- 
man, was this. 

Mr. Hetxer. Referring to Report No. 384 on title V. at page 3. 

Mr. Priest. Yes, sir. Page 3, did you say, Mr. Chairman ? 

Mr. Hewuirr. Yes, page 3. 

Mr. Priest. Yes, sir; it is our position that where no charge is pro- 
vided for in the basic law, that none is permitted to be made. 

In the same report this statement is made, Mr. Chairman (reading) : 

Accordingly, the committee—— 

Mr. Heiter. What are you reading from, Mr. Priest ¢ 

Mr. Priesr. I am reading from the same re port. 

Mr. Hetier. What page / 

Mr. Priest. Pages 2 and 3, top of page 3. 

Accordingly, the committee has inserted language in the bill (title V, page 60) 
which would authorize and encourage the charging or increasing of fees to the 
extent permitted under present basic laws, but which would in no way conflict 
with studies now under way to effect changes in such basic laws. 

And, we think that the legislative history indicates the intent of the 
Congress that fees were to be imposed, charges were to be made, only 
to the extent permitted under present basic laws. 

Mr. Hetrier. That will be all, sir. Thank you very much. 

Mr. Priest. Thank you, sir. 

Mr. Hetier. The next witness will be Mr. Allen E. Throop. 


STATEMENT OF ALLEN E. THROOP, NEW YORK, N. Y. 


Mr. Turoor. Mr. Chairman, I also have filed with the clerk the 
statement which I should like to make. 

My name is Allen FE. Throop. I ama member of the firm of Shear- 
man, Sterling & Wright, of New York City, and 1 am appearing at 
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this hearing in behalf of General Public Utilities Corp., which is a 
publie utility holding company registered as such under the Public 
Utility Holding Company Act of 1935. This company, whose sub- 
sidiaries now operate in Pennsylvania, New Jersey, and the Philip- 
pine Islands, is subject to the jurisdiction of the Securities and Ex- 
change Commission. Lf rule U-13, proposed by the Commission “tal 
portedly pursuant to the authority of title V of the Independent Offices 
Appropriation Act, 1952, becomes effective, the aggregate fees im- 
posed in the current year upon General Public Utilities Corp. and 
Associated Electric Co., which is a wholly owned subholding com- 
pany, would be approximately $25,000, 

We concur fully with Mr. Priest in urging that this committee give 
favorable consideration to the amendment of the Independent Offices 
Appropriation Act, 1952, which he has proposed. We believe that 
this proposed amendment represents a clarification of title V of that 
act which is sound as a matter of legislative policy, which is in ac- 
cordance with the intent of the Congress in enacting that title, and 
which, in view of the proposed assessment of fees by the Commission, 
is necessary in order to prevent an unwarranted and prejudicial appli- 
cation by the Commission of that title. 

We believe that it is clear from the text of title V that the Congress 
contemplated that fees would be assessed by a Federal agency only 
for the “performing, furnishing, providing, granting, preparing, or 
issuing” of certain specified things “of value or utility.” The fee, 
charge or price would be for a service, privilege, certificate, or thing 
of value performed or granted. In determining its amount, there 
would be taken into account not only the cost to the Government, 
but the value to the recipient of such service or thing of value, and 
also the public policy or interest served. 

This interpretation is buttressed we believe, by the development 
of this legislation. It apparently originated in a 1950 investigation 
by the Senate Committee on Expenditures in the Executive Depart- 
ments, acting pursuant to the Legislative Reorganization Act of 1946, 
conducted by that committee, as stated in its report, “with the view 
of determining the feasibility of offsetting items now necessarily in- 
cluded in the Federal budget as nonreimbursable by transferring the 
financial burden thereof to the special beneficiaries.” (Report of the 
Senate Committee on Expenditures in the Executive Departments, 
dated July 24, 1950, on “Fees for Special Services,” p. 1, 8ist Cong., 
2d sess., S. Rept. No. 2120.) 

Similarly, the April 1951 report of the Committee on Appropria- 
tions to the House of Representatives, which reported out the bill 
containing title V, although dealing only briefly with that title, refers 
significantly to the interest taken by other committees of the Con- 
gress in the subject matter of that title and also emphasizes that the 
proposed legislation is to provide an authorization for the making by 
Government agencies of charges for services rendered to special bene- 
ficiaries (82d Cong., Ist sess., H. Rept. No. 384, at p. 2). 

In supporting title V on the floor of the House, Congressman Yates, 
a member of the Appropriations Committee, referred to specific types 
of services rendered by the Federal Communications Commission or 
the Interstate Commerce Commission as illustrative of the sort of 
services for which a charge might appropriately be made. Such 
services included locomotive and safety appliance inspection by the 
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Interstate Commerce Commission and the granting by both commis- 
sions, after extended hearings, of certificates of convenience and neces- 
sity (Congressional Record, p. 4229, 82d Cong., 1951). The issu- 
ance of such certificates, Congressman Yates points out, “grants a 
franchise which is very valuable to the company making the ‘applies - 
tion and in the operation of which franchise it is protected from 
competition.” 

But the proposed assessment of fees against holding companies 
is unrelated to the rendering of any such service or the ; granting of 
any such certificate. Under the Holding Company Act, there is a 
single registration which, in the case of holding companies now regis- 
tered, has long since been effected and has not been, and is not to be, 
repeated annually. The creation or mere continuation of the status 
of a registered holding « company clearly does not represent the rendi- 
tion of a service by the Commission. 

We recognize that title V grants authority to make a charge, among 
other things, for any “registration, or similar thing of value or utility 
* * * granted or issued.” But we believe that, as Congressman 
Yates indicated, this was intended to refer to the granting of a reg- 
istration by means of which some franchise is afforded, giving the 
holder an exclusive privilege which, as in the case of the granting 
of a certificate of convenience and necessity, is protected against 
infringement by others. 

Registration, as applied to holding companies, grants no special 
benefit or exclusive franchise. Registration, which is effected merely 
by the filing of a notification of registration with the Commission, 
is required ‘of all holding companies, subject to certain exemptions 
for those companies whose operations are intrastate or whose holding 
company status is temporary or incidental. All holding companies 
who have registered are then subject to certain prohibitions and re- 
strictions. It is evident that registration is purely an administrative 
tool by which interstate holding companies are brought within the 
prohibitions and restrictions of the Holding Company Act. 

The Holding Company Act, as well as the other acts administered 
by the Commission, were drawn with great care and set out in detail 
in each act the requirements to which the companies subject thereto 
must conform. We do not believe that it could have been or is today 
the intent of the Congress that, pursuant to a general authorization 
contained in an appropriations bill or any other general authoriza- 
tion, the Holding Company Act or other acts administered by the 
Commission may, at the will of the Commission, in effect be amended 
so as to require the annual reregistration of those who are regulated, 
by the payment of a fee in such amount as the Commission may deter- 
mine. Any such legislation would, we believe, present serious ques- 
tions of public policy and delegation of legislative power calling for 
the most careful study before the adoption thereof. 

Furthermore, title V provides that there should be taken into ac- 
count, in assessing fees or charges, the “public policy or interest 
served.” This is in line with the views of the President, as expressed 
inthe budget message for 1948, with the views of the Senate Committee 
on Expenditures in the Executive Departments. in its 1950 report, and 
with the views of the Bureau of the Budget in its progress report, 
dated January 28, 1952, on the review of charges for services and 
products. 
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The President stated that many services rendered by the Federal 
Government should be provided free, and that adequate compensation 
should be received for certain services primarily of direct benefit to 
limited groups (Progress Report of Bureau of the Budget, dated 
January 28, 1952, p. 2). The committee stated that where there is 
“joint benefit to a particular beneficiary and to all the people, the cost 
should be equitably divided, and where there is doubt as to the degree 
of preponderance of benefit, there should be no fee” (1950 Report of 
Senate Committee on Expenditures in the Executive Departments, pp. 
Sand 4). And the Bureau of the Budget stated : 

The entire subject involves a number of basic considerations of public policy. 
Merely illustrative of these considerations are the following questions which 
occur Wilh respect to any given service which may be examined: Is the particular 
service one which is rendered primarily for the benefit of the public at large 
which ought to he payable from general taxes or is it a service for the benefit of 
particular individuals or groups and properly to be paid for by those benefiting? 
is it a service the cost of which should be shared by the general taxpayer and by 
those getting particular beneits? (Progress Report, p. 9.) 

As Mr. Priest has pointed out, section 1 of the Holding Company 
Act stresses the public interest and the interests of investors and con- 
sumers, to which that legislation is directed; and the regulatory 
provisions of the act are replete with references to the public interest 
and the interest of investors and consumers as the criteria which should 
govern in the administration of the act. Clearly, then, in order to 
prevent the unwarranted immediate assessment of charges proposed 
by the Commission, the legislation suggested by Mr. Priest, a copy of 
which is annexed to the written copy of this statement as well Mr. 
Priest’s statement as appendix A, should be adopted by the Congress 
at this session. Study may then be given by this committee to the 
whole range of the Commission’s activities, and if, as we doubt, the 
committee thereupon determines that certain of such activities, other 
than those specified in the bill proposed by Mr. Priest, constitute 
services rendered to special beneficiaries for which a charge should be 
made, it may propose legislation which is sufficiently specific so that 
charges, determined under appropriate safeguards and with adequate 
provisions for review, will be made only against such beneficiaries. 

That is all that I have to state, and I shall be glad to answer any 
questions. 

Mr. Heturr. Mr. Throop, should not the amendment which you 
and Mr. Priest suggest to the independent-offices appropriation bill 
of 1952 be addressed to the Appropriations Committee rather than to 
this committee ¢ 

Mr. Turoor. Well, that may involve, sir, a matter of protocol or 
legislative organization that I do not feel very competent to answer. 
It may be that is so; but. since this committee was holding a hearing 
with respect to the Busbey bill, which is being proposed, and with 
which we are entirely in sympahy, as an amendment to title V, we had 
felt that this was an appropriate committee to which to present our 
views as to the form which such an amendment should take. 

Mr. Priest. If 1 may add, Mr. Chairman, our bill deals only with 
fees proposed to be imposed by the Securities and Exchange Com- 
mission; and, since we feel this subcommittee is hearing the subject, 
we deemed this to be an appropriate place to make that suggestion, 
Mr. Chairman. 

Mr. Trroor. Thank you, Mr. Priest. 
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Mr. Heiter. Mr. Throop, I believe that at some time you were con- 
nected with the Securities and Exchange Commission; were you not / 

Mr. Turoor. Yes, sir. 

Mr. Hetier. In what capacity, may I ask / 

Mr. Turoor. | was with the Commission from 1934 until 1938, 
I came with the Commission in about the summer of 1934, as assistant 
general counsel, and served in that capacity until January of 1937, 
when I succeeded Judge John J. Burns, who had been the first gen- 
eral counsel of the Commission. 

Mr. Heiter. As chief counsel ? 

Mr. Troop. As chief counsel; and I continued in that capacity 
until August of 1938. 

Mr. Hevier. When did you join the firm of Shearman & Sterling 
& Wright ¢ 

Mr. Tirroor. In 1945; late 1945, sin 

Mr. Heuier. 19454 

Mr. Tiriroor. Yes, sir. 

Mr. Hever. Would you mind telling this subcommittee with whom 
you were associated, between 1938 and 1945 4 

Mr. Turoor. No; not at all, sir. I left the Commission in 1958 
to become an associate professor of law at the Yale School of Law, 
Yale University, where I was concerned primarily with teaching in 
the field of corporation law and corporate reorganization and securi- 
ties regulation. 

In March of 1940, I came to New York as chief counsel for the 
trustees of Associated Gas & Electric Corp., and served in that capac- 
ity with a staff which at one time had as many as 30 attorneys attached 
to it, until 1945; the latter part of 1945. In early 1946, I became a 
trustee of Associated Gas & Electric Corp. to carry out certain tech- 
nical duties of the trusteeship which still remain to be carried out. 

I think that covers it. 

Mr. Hevter. Thank you, Mr. Throop. 

Mr. Throop, as a former general counsel of the SEC, you are fa- 
miliar with the fact that all securities registered under the act of 
1933 are subject to a filing fee of one- hundredth of 1 percent of the 
maximum aggregate price at which such securities are proposed to 
be offered ¢ 

Mr. Turoor. Yes, sir. 

Mr. Heuer. I take it that you have no objection to that fee / 

Mr. Trrroor. Well, I would say in the first place that that is a fee 
which is expressly provided for by legislation. 

As a matter of legislative policy, I must say that I think that that is 
open to some question, but it does represent in each instance a fee 
which is collected in connection with an offering of securities which 
result in financial benefit—or receipt of funds, at least—to the issuer. 
It seems to me that the special benefits which were contemplated by 
the Congress in the enactment of title V were not the benefits which 
are of that type: certainly not benefits of the type to which, if they 
are benefits, the holding companies are subject. 

I think the holding» companies are subject to—I know that they 
are—subject to a great many restrictions and limitations with respect 
to the transactions which they effect with other companies in the 
system. They are subject in their own system to restrictions with 
respect to financing, with respect to acquisitions, and disposition of 
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assets; and, perhaps above everything else, they are subject to some 
very serious prohibitions relating to the dismemberment of the hold- 
ing-company systems. 

I would not suggest that, because that is a matter that was duly 
considered by Congress. The carrying out of those dismemberment 
provisions may not have been of benefit to the public, to the consumers, 
and possibly to the holders of debt securities and preferred stocks of 
the subsidiary companies; but the assessment of fees, as it is proposed 
by the Commission, is imposed entirely on the holding companies, and 
that means that the burden of the fees will fall entirely on stockholders 
of the holding companies; will not in any sense even—would not even 
be possible to make provision for a sharing in the burden of those 
fees, by either the consumers themselves or the investors in the secu- 
rities of the subsidiary companies; that is, the senior securities. The 
stock of the subsidiary companies, of course, is owned by the holding 
company. 

So, it seems to me that the burden of regulation to which the hold- 
ing companies are subject is very different from the sort of registra- 
tion which is involved in the placing in public hands securities as a 
result of which the issuer receives capital funds. And, of course, 
the holding companies themselves in every instance in which they 
engage in financing are subject to the payment of the same fees under 
the Securities Act as are other issuers. 

Mr. Hetxier. Are you through, Mr. Throop ? 

Mr. Trroor. Yes. 

Mr. Hetxier. Mr. Throop, would you say, from your experience, 
therefore, that it would be more appropriate to impose a similar fee 
for registration of holding companies, perhaps based on its gross 
assets as distinguished from an annual fee / 

Mr. Turoor. No; I think not, sir. The regulation proposed by 
the Commission does base the fee, to be sure, on as an annual fee. 
Perhaps you are asking if it should be a single fee. 

Mr. Hetirr. Yes. 

Mr. Trroor. But let me deal with the annual fee first, as distin- 
guished from the gross assets of the holding-company system. 

Now, as has been testified to by representatives of the Commission 
in hearings before the Appropriations Committee, a very large burden 
of the work of the Commission under the Holding Company Act is 
related to the carrying out the mandate of Congress under section 
11 and that despite the fact—and I do not say this at all eritically— 
despite the fact the act was passed in 1935, it may be rather surprising 
that there are still some 40 holding-company svstems that remain sub- 
ject to the carrying out of section 11 procedure. I can give you the 
number. 

Mr. Hetier. That is substantially correct. 

Mr. Trroor. Yes. And the result is that, if the fees are based 
simply on a gross asset basis, you may have a large system whose 
section 11 procedures have been concluded, who will be called upon 
to bear a very disproportionate part of the Commission’s expenses. 

I think the total anticipated fees from holding companies under the 
proposed regulation are about 70 percent of the cost of the Commission 
allocated to holding company regulation. It does not take much 
arithmetic to see that if a major portion, say 50 percent—and I 
think that is a fair assumption—say the 50 percent of the cost of 
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the Commission is related to section 11 procedure, the companies 
whose section 11 procedures are concluded, are being called upon 
to bear a disproportionate part of the expenses, that is, in 
getting down to specific terms of the regulation proposed, under 
U-13. Furthermore, the basing of the fee on gross assets is, I think, 
also unrelated to the work burden of the Commission with respect to a 
particular system, because the work burden of the Commission with 
respect to a particular system depends primarily on the number of 
applications which may be filed by the holding company or the com- 
panies ina particular holding company system before the Commission. 

The only annual requirement that the companies are subject to is the 
filing of a form U-d-S, which is in the nature of an annual report. I 
assume it is examined ; but that does not involve proceedings before the 
Commission. It does not involve extended hearings. 

Now, the company may have, let us assume, two financing applica- 
tions a year, just to make my point, and assuming those are not for 
refunding purposes, but represent the acquisition of new capital. The 
assets of that system will be increased from year to year, as additional 
funds are obtained, and the work burden of the Commission with re- 
spect to that system would be fairly constant, and yet the fee would 
constantly increase. 

Those are things which I have in mind, occasioned by your ques- 
tions. 

Mr. Priest. Mr. Chairman, may I offer this thought in addition to 
what Mr. Throop has said? 

Mr. Hetirr. You may do so, Mr. Priest. 

Mr. Priest. I would like to say just this, sir, that as to a very large 
part of the industry, almost 75 percent. the Commission’s work has 
been done, done competently and effectively. So that as to many of the 
companies that continue to be registered holding companies, the pat- 
tern has been set, even as to the issuance of securities. 

Just to take a single example, in the case of the Utah Power & Light 
Co., which is one of the clients I represent here today, that company 
regularly appears before the Commission, each vear as a matter of fact, 
because it has required additional funds each year. But, it has estab- 
lished a regular pattern. It first arranges for short-term financing. 
Then, in order to refund that short-term financing, it comes in with 
debt financing and common stock financing. So, the pattern is set. 
The pattern is repeated and followed one year after another. 

So that as to such a company, very little of the thought and time and 
attention of the Commission 1s required. 

And that does seem to me to italicize and lend weight to the state- 
ment Mr. Throop just made, that a fee based upon gross assets is an 
unfair fee, because it applies with equal, heavy incidence, to a company 
which requires a great deal of the Commission’s attention and to a 
company that requires a very little of the Commission’s attention. 

Mr. Turoor. May I add one thing, Mr. Chairman ? 

Mr. Heuer. Yes. 

Mr. Turoor. Another facet of what Mr. Priest has indicated is 
perhaps illustrated by the General Public Utilities System where one 
of our assets is an investment in Manila Electric Co. That company 
itself isan exempt subsidiary, and although transaction by it, if it were 
an American company, would be subject to Commission proceedings, 
they are not subject to Commission proceedings. Yet its assets would 
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be included in the basis on which the fee payable by the parent 
company would be calculated. 

So far as section 11 is concerned, in our own system, our section 
11 proceedings are concluded. We have outstanding an order re- 
quiring the divestment of the three remaining properties, one of 
which is now in the process of being disposed of under a contract. 
Those are the gas properties of the Jersey Central Power & Light Co. 

Second. <A disposition of a small company in northern Penn- 
svivania, the Northern Pennsylvania Power Co.; and 

Third. The Philippine properties. 

So that we feel that as compared with systems which are not in 
that situation, speaking purely from our own personal standpoint, 
the impact of the proposed fees would be unfair and cibediatal. 
But that is perhaps getting into a detail of the proposed rule of the 
Commission rather than to the legislation which we think is appro- 
priate and consistent with the existing scheme for the assessment of 
fees. 

Mr. Hetxier. Well what would be an appropriate fee, in your 
opinion ¢ 

Mr. Trroor, For holding companies ¢ 

Mr. Heuer. Yes. 

Mr. Turoor. Well, Mr. Chairman, it is very difficult to find a basis 
for assessment of any fee against holding companies, because I think 
they are not special beneficiaries of a special service within the con- 
templation of the Congress. 

If a charge were to be made, and I really do feel very strongly 
that it is not within the present authorization, I believe that it should 
be related to or on a transaction or application basis, with some sup- 
port evidenced by the Commission of the relationship of that fee 
to the cost involved in the processing of that particular application 
and with some opportunity offered for an appropriate review of 
the base and amount of that fee, if it should be assessed, or at least 
with an opportunity to be heard before the Commission with respect 
to that particular fee. 

Mr. Hetirr. You have used the words “cost involved.” Are you 
referring now again to the work burden ? 

Mr. Turoor. Yes; | am thinking of the cost to the Commission. 

Mr. Hetier. Well, you do believe, Mr. Throop, that the fee under 
the 1933 act is based upon the work burden to the Commission, 
not that that was even contemplated when the act was passed ? 

Mr. Turoor. Well, that is true, sir: but I assume that—I think 
there we recognize that that is based upon the amount of the financing 
or let us say a measure of the benefit, if we may call it that, that the 
issuer obtains. 

It seems to me that—and I assume that you are looking at this 
matter in the light of the present title V if it were not amended; and 
if it should be the view—which TI think is not sustainable—the Com- 
mission is authorized to assess fees under it and if that is what you 
are directing your question to, then I think that the cost, under the 
language of the statute itself, is a very significant element to be de- 

termined. 

Mr. Heuser. Well, I should assume that there generally was less 
work in connection with a large debt issue than in connection with 
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some small offering. The fee, however, is proportionate, is it not, 
to the gross offering price of the securities offered ¢ 

Mr. THRoor. That is correct ; yes, sir. 

Mr. Heuurr. Would not that put a different complexion on your 
thinking, if you accept that to be a fact ¢ 

Mr. Turoor. Well, it is hard to generalize about your premise, Mr, 
Chairman. It is true that you may have a small financing, which in- 
volves a considerable amount of work, but I would rather doubt 
whether it would be as great as the work involved in a major financing. 
I can recall, for ex: imple, many major financings that are simply ad- 
ditional issues on the part of established companies. If we take a good 
many of the natural-gas pipeline financings that have been before the 
Commission—I happen to be particularly familiar with some of those 
and perhaps the outstanding example is the Texas Eastern Transmis- 
sion Corp. which took over the Big Inch and the Little Inch pipe- 
lines—that was a task which was very burdensome and was a large 
issue, out of all proportion of the amount of work involved in a small 
issue Involving a new enterprise. I think that perhaps that as a legis- 
lative matter, if one is going to prescribe in legislation a rule of thumb 
for a system of fees in connection with financing, the best you can do 
is to relate that fee to the amount of the financing. 

Mr. Hetier. Mr. Throop, on page 5 of your statement, third line, 
you say—and I will not read the whole sentence. I know you are 
familiar with it, “by the payment of a fee in such amount as the Com- 
mission may determine.” 

What do you mean by that?) Do you mean that you agree that some 
fee should be paid, but that fhere is some area where perhaps some 
agreement could be had ? 

Mr. Trroor. At that point, Mr. Chairman, I was suggesting that 
we did not believe that it was the intent of Congress that, by the adop- 
tion of title V, the Holding Company Act, or any other act admin- 
istered by the Commission, would be, in effect, amended, so that the 
Commission would be empowered to determine the amount of fee 
to be charged to any company subject to its jurisdiction. 

Mr. Heuuer. In other words, your contention is the same as Mr 
Priest’s. that it was not intended to affect the publie utility holding 
companies at all: is that correct ? 

Mr. Turoor. That is correct. I think I may, if I am not taking too 
long, state it this way: That particularly in the light of the references 
which Mr. Priest gave, it seems to me that the intention of the Con- 
eress Wis to state to the regul: itory agence ies that then had expressed 
power or authority to impose fees, that the Congress felt that they 
should do so, having in mind the particular standards that were stated 
in title V. and if this were—I may say not this committee—but the 
committees which are concerned with the whole ambit of title V. not 
merely as it pertains to the SEC, but as it pertains to Federal agencies 
in general, it would seem to us that title V should be clarified to make 
it clear that the fees which the Congress authorized the agencies to 
assess, would be fees in those cases where the basic legislation provides 
for the assessment of fees—it may not compel them, but provides for 
them—and in title V Congress was directing the agencies to exercise 
the powers W hich they had, pe nding the further study bv the Congress. 

In fact. we have such a very simple suggestion, but having in mind 
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that this committee ,is concerned only, with respect to title V, with 


the assessment of fees by the SEC, we felt it would be rather 


inappropriate to suggest that sort of amendment which we believe 
is really and purely ac lar ifying amendment. 

However, entirely apart from that, we think that the intent of the 
Congress was that neither the SEC nor other agencies were to be em- 
powered to assess fees against all those who were subject to regulation 
by them; rather that at most the fees were to be assessed only where 
there was a clear showing of special benefits, such as was suggested 
by Congressman Yates, where there are some franchises or exclusive 

rights granted to a person subject to regulation. 

Mr. Hexer. I think Congressman Yates subsequently stated on 
the floor of the House that the subcommittee felt that these agencies 
should make these fees and charges without restrictions or any 
limitations. 

Mr. THroor. If I may refer briefly, Mr. Chairman, to a statement 
which he made a very short time ago—— 

Mr. Hever. I think that was about a month ago. 

Mr. THroor. Yes, sir. I thought he emphasized the same point 
which I have just made. And I am quoting from page 2703 of the 
Congressional Record of March 21, where I am sure vou recall there 
was a colloquy on the floor of the House in connection with this. 

Mr. Hetier. That colloquy was between Mr. Yates and Mr. Busbey / 

Mr. Turoor. Yes, sir; but, just to make the point I should like to 
read very briefly: 

Mr. Yates. I should like to point out to the gentleman, inasmuch as my name 
has been mentioned, that during the subcommittee hearings my questioning 
Was not directed only to the Securities and Exchange Commission. I went into 
the matter of fees by all of the agencies that appeared before our subcommittee. 
Each of the agencies was interrogated with respect to the possibility of charging 
those being regulated by the agencies for a portion of the costs that are incurred 
as a result of regulations. For example, it was believed by our subcommittee 
that a company which is given a valuable franchise by the Federal Communi- 

cations Commission to operate a broadcasting studio or to operate a television 
studio should bear at least a portion of the costs incurred in the hearings. 

Mr. Hetier. Is not there some subsequent colloquy in which Mr. 
Yates expressed the intention of the committee / 

Mr. Trrroor. As to the SEC? 

Mr. Hetxer. As to all agencies. 

Mr. Turoor. He says, “With respect to the Securities and Exchange 
Commission, let me invite the gentleman’s attention to a Senate study 
made on the subject. I would call the gentleman's attention to a 
report that has been issued by the other ‘body on July 20, 1950, by 
Senator McClellan’s committee entitled ‘Fees for Special Services.’ "— 
which is the one to which I referred. 

Mr. Hetrer. I am not referring to that. 

Mr. Turoor. And that is the ‘Teport which stated that it appeared 
to the committee that the services, or the functions of the Commission, 
were primarily in the public service category. Now, there may be 
something further here. 

He does refer later to a section of the 1950 report which suggests 
that possibly, although the record is quite tentative about it, invest- 
ment companies and brokers and dealers might be subject to fees. As 
I read the report, it is far from dogmatic in that part. 

Reference is made to page 14 of the 1950 report. 
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Mr. Heiter. Congressman Yates also referred to locomotives and 
safety appliance inspections, did he not ? 

Mr. Turoor. Yes. 

Mr. Heuier. Well, is not this more than just a franchise? Is it 
not in the nature of policing action ? 

Mr. Turoor. It might be in the nature of policing. 

Mr. Priest. It is in the nature of a policing action, but it is gen- 
eral regulation for the benefit of the colt, to the extent that any of 
the services and inspections are to the peculiar benefit of the public, 
rather than to the benefit of the registered holding companies. That 
would be one thing. But, our contention is that Congress did not 
do that. Our contention is that, as the Bureau of the Budget said 
itself in its report on January 20, 1952, this regulation is rendered, 
and I am quoting, rendered primarily for the public at large. 

Mr. Hetier. May I ask vou this, Mr. Priest? Would not the 
continuing activities of the holding companies be comparable to that ¢ 

Mr. Priest. I beg your pardon. 

Mr. Hever. To a policing action ? 

Mr. Priest. No, sir; I do not think so. 

Mr. Hetier. You do not agree with that? 

Mr. Priest. No, sir. I think that such policing as is being done, 
and as has been done by the Securities and Exchange Commission 
under the Holding Company Act, has been done, and well done, in 
the interest of the general public. But the services rendered in con- 
nection with that regulation have been services rendered in the gen- 
eral public interest and not for the particular, the peculiar benefit of 
the registered holding company and, therefore, they should not be 
required to share in the cost of rendering those services. 

Now, to the extent that they receive peculiar, special, benefits, they 
might well, as a matter of theory, it seems to me, be required to share 
the cost of those benefits: but I do not believe the services fall in that 
category, sir. 

Mr. Hetier. Mr. Throop, do you take the position that Congress- 
man Yates in the expressions that he uttered either in the committee 
or on the floor took the position that the committee wished to en- 
courage all Federal agencies to charge these fees where present basic 
laws do not prohibit them ¢ ° 

Mr. Trroor. If I understand your question, it is whether it was 
his thought that the agencies under title V might be authorized to 
charge fees even though their basic laws did not specifically so provide ? 

Mr. Heuvrr. That is right. Is that the way you interpret his 
statements ¢ 

Mr. Turoor. Well, I think that he probably contemplated that 
there would be some instances in which the fees might be charged 
even though there was not a specific mandate in the law to that effect. 
I think he did—whether that was the over-all intent or not, I am 
not sure; but I think that he contemplated that the assessment of 
the fees would be limited to those instances where, as has been sug- 
gested in the studies that had been made of the matter. there was a 
clear special benefit received as a result of the services. 

Mr. Hever. Well, as a practical matter, in view of your proposed 
amendment and the position that you and Mr. Priest have taken, do 
you believe that this committee can act on the fees and charges pro- 
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posed by the SEC, without having to act later on any fee proposals 
which may be made by, let us say, “the Interstate Commerce C ommis- 
sion, the Federal Trade Commission, the Federal Power Commission, 
and other agencies under this committee's jurisdiction / 

Mr. Trrroor. Well, I think, Mr. Chairman, that the legislation 
which—I think in the first instance, so far as I know, the SEC 
is the only agency under the jurisdiction of this committee which 
is now taking affirmative action. 

Mr. Hetier. That is correct. 

Mr. Turoor. Apparently giving an interpretation to the act which 
the others have not, or which they have felt it not necessary to follow. 
And, therefore, I think that our view is that there is a need for, 
you might call it ad hoe legislation which we recognize might be 
interim in character, addressed to the SEC, which it may be possible 
for the Congress to adopt at this session, and that then the matter of 
assessments of fees by agencies which are subject to—which are within 
the purview of this committee—should be studied on a service by 
service, or activity by activity basis. 

Mr. Heuer. I see. That will be all. And, we thank you very 
much. 

Mr. Trroor. Thank you, Mr. Chairman. 

Mr. Heuer. For giving us the benefit of your views on this con- 
troversial subject. 

Mr. Turoor. It is a privilege to be here, and I am sorry that we 
could not be here yesterday. 

Mr. Priest. Thank your very much, Mr. Chairman. 

Mr. Hruuer. Is there anyone else in the room who wishes to be 
heard. 

Mr. Reporter, will you please let the record show that the hearings 
on this subject matter are closed, and the committee wishes to re- 
serve the right to include in the record such materials as it may find 
necessary to make a part of the record. 

The committee stands adjourned. 

(The following statement was submitted for the record :) 


STATEMENT OF WALTER G. MASON, VICE PRESIDENT OF ScoTt, HORNER & MASON, 
INc., LYNCHBURG, VA. 


Iam Walter G. Mason, vice president of Scott, Horner & Mason, Lynchburg, 
Va. T appear as chairman of the legisiative committee of the National Security 
Traders Association. 

In a release under date of January 31, 1952, by the Securities and Exchange 
Commission, our members were put on notice of a proposal “to adopt new rules 
and to amend existing rules with respect to fees and charges by the Commission,” 
for registered broker-dealers and specified personnel, 

Let it be said at the outset that our association has always been a firm advo- 
eate of statutory regulation in the securities field, but it should also be stated 
as a matter for the record hat we know of no business in our country today 
that is so overregulated. 

Not alone is this burdensome dollarwise but also timewise by reason of the 
reports required by State, Federal, and local authorities, to say nothing of the 
periods during examination by at least three agencies. 

Our association represents the individual workingmen of the Securities industry 
and we are the largest organization in membership today in this industry. We 
are represented in every city of any consequence, from the Atlantic to the Pacific 
and from the Canadian border to the Galf of Mexico. The feeling of righteous 
indignation engendered by the above-mentioned release, to put it mildly, was sim- 
ilar to that of our forefathers at the time of the Boston Tea Party. 

We note that the Chairman of the Commission in his opening remarks at the 
hearing on March 14 this year stated that the above-mentioned proposals “repre- 
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sents merely the Commission’s attempt to carry out the expressed sense of the 
Congress,” and that this Commission found it “hard to understand” the “state- 
ments that have been made and widely publicized to the effect that the Commis- 
Sion is attempting to free itself of budgetary control by the Congress.” 

Congressmen that we have contacted disavow any intention of a levy on 
the securities industry (estimated now at approximately three quarters of a 
million dollars) and that there was never a thought on the part of Congress of 
even assessing fees where no service was rendered. 

On the other hand, the recent House independent offices appropriation bill, 
we are advised, cut approximately three quarters of a million dollars from the 
operating appropriation for the Securities and Exchange Commission for the 
1953 fiscal year and we understand the Commission says it will have to cut 
the size of its operation if the Senate committee concurs. What relationship 
these estimates may have to the Chairman’s remarks re lative “to freeing itself 
from budgetary control” above quoted we do not know, nor had we heard of 
the comments until he recorded them on March 14. 

As to the Commission's attempt to carry out the expressed sense of the Con 
gress there is a definite difference of judgment as to interpretation. The ques- 
tion of constitutionality has been raised, the question of delegation of taxing 
power, the question of duplication by two statutory entities, et cetera, last but 
not least the definite and deailed intent of the Congress regarding title V, rule 
X-15B-7 

All these question have been or will be brought before this Commission hear- 
ing by extremely competent and nationally recognized legal counsel representing 
the underwriting houses in the investment field. The depth and legal area covered 
by their counsel, backed by decisions of the courts of our country, in support of 
their opposition to the proposed levies, leaves us who cannot afford the cost of 
such outstanding talent convinced of something we sensed at the inception of 
these proposals, that is, a threat to the free enterprise system of our country 

Gentlemen, this is a serious matter we are at present considering. It goes 
far deeper than the levy of $50 a house and $10 a man per year, although it 
is no secret that the small dealer in securities and his men are today sweating out 
the rent and overhead, in these days of ridiculously small profits, and remember 
that they represent 95 percent of the men you would burden. 

Is it any wonder that our headquarters and national officers are being flooded 
with calls from all sections of our country to do something to eliminate this 
threat to their rights and liberties in their chosen field of work by this new 
departure in Government, that is, the laying of levies by an independent 
agency. 

No other workingman in our land is subject to such a levy, indirect if you 
will, but nevertheless it is going to come out of the pay check. Carried to its 
last analysis, this proposed levy is a threat to every workingman and woman in 
this country, organized or unorganized. 

The action of the Congress throughout this session has consistently been one 
of no more taxes and we firmly believe that this proposed schedule of levies 
when brought formally to the Congress’ attention will and should be eliminated. 

In view of the fact that there has not been one shred of sound evidence, 
produced in justification of this proposed levy, we, the 4,000 members of 
the Security Traders Association, Inc., with affiliates in 30 cities of our country 
from coast to coast, formally request that the Securities and Exchange 
Commission, by formal action, advise the House and Senate Independent 
Offices Appropriations Subcommittees and the committees as a whole, of the 
firm conviction of the workers within our association, that if these levies are 
permitted to become effective, they amount to nothing more or less than a price 
being placed by Congress on the right to work. This we refuse to believe Con- 
gress ever intended. 

We further formally request that no action be taken by the Securities 
and Exchange Commission on these proposals until the Congress has had an 
opportunity for reconsideration of the act and the proposed interpretation. 
A rider amendment to the present appropriation bill now under consideration 
for 1953 can very easily eliminate this threat to workingmen of our coun- 
try. 

Ty Vee of . > . 

(Thereupon, at 3:20 p. m., the hearings on the above entitled mat- 
ter were concluded and the subcommittee adjourned. ) 
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